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FOREWORD 


It is true that freedom and the free institutions cannot long 
be maintained unless people understand the nature of their own 
Government and their Constitution. Since the iuauguraiion of 
India's new Constitution, there is a steady stream of Constiiu- 
lional literature pouring forth in the country. The present Volume: 
‘The Constitution of India" by Prof F. N. Balsara will prove 
to be useful not only to the students interested in the constitutional 
Law but also to the lawyers and the legislators as well. Prof. 
Balsara has fully ducidated all the aspects of our Constitution 
and without burdening it with case law and other elaborate dis- 
cussions and important issues raised in our Constitution and 
narrated them with facility, clarity and fairness. It is hoped that 
the volume will be a good addition to our Constitutional literature 
and prove lo be effective aid for the proper study of our 
Constitution. 

Although India’s Constitution is comparatively quite recent, 
it has, however, passed through the weather and stood the- lest 
well. The public opinion, which is the ultimate sovereignty so 
far as any change in the Constitution Is concerned, has yet to 
develop fully in this country. It is only such publication like 
Prof. Balsara 's which can help the opinions to ripe and mature. 
A critical examination of the events of the last decade of the 
Democratic Government in our country by Prof. Balsara leads to 
appreciation of the Constitution and crystalises the opinion as 
to how far it has succeeded in stabJishing the social, economic 
and political structure of our country, I congratulate Prof. Balsara 
for the production of this fine volume and wish that it may serve 
the purpose for which it is meant. 

S. L. SILAM, 

^ Speaker, 

Bombay Legislative A.^semhlv 





PREFACE 


Since the enactmeiit of our Constitution in 1950, there have 
been a number of illuminating treatises on the Indiaii Constitu- 
tional Law. The present volume is a fairly complete introduction 
to the study of the Constitution of India, it was published in 
1956 with my ELEMENTS OF CONSTITUTIONAL LAW, bo: 
with the Slates’ Reorganisation Act, 1956, it was felt that the 
book be revised and brought upto date. The resell is a separate 
and a bigger volume on the ^Constitution of India,’ with amend- 
ments upto December, 1957. 

The object of this publication is to present in a single com- 
pact volume of moderate size an exposition of the Constitution 
which will fully meet the requirements of all categories of students 
appearing for their M'.A., B.A., LL.B. and LA.S. examinations. 
For this purpose 1 have divided the book into two Parts. In 
Part I the various important subjects of the Constitution have 
been discussed without burdening it with case law; while in Part 
11 the same subjects have been dealt with article- wise, but even 
here I have not refrained from offering criticism whenever called 
for, which I am sure will prove useful not only to good and 
critical students but also to reformers and legislators. Every 
topic has been discussed properly and critically and relevant 
references have been given in the table of contents and the index. 
The book will also be instructive to the free citizens of this 
country who wish to understand their Constitution, and understand 
it well. 

Our Constitution is comparatively quite recent Yet it has 
stood the test well. It is true that it is based on a. study of the 
various leading Constitutions of the 'world and incorporates in it 
several ideas and conceptions which have been borrowed from 
other Constitutions. The iramers have relied on a. mmbct of 
patterns: the English Constitutional Law was the guiding factor 
tor the parliamentary system of govemment; Ainericaii Conslitu- 
fiopal Law for the fundamental 'rights, the Canadian and Austra- 
lian Constitutional Law for recohciliiig federalism with tie systeiw 



X 


of government adopted and the Constitution is in places an adop- 
lion of the Governmeni of India Act, 1935. But whatever be the 
sources of inspiration, one fact stands out supreme and that is. 
that our Constitution is framed for the welfare of the people of 
this country. It is the bulwark of our rights and the supreme 
law of the land. It is therefore the duty of every citizen to respect 
and uphold it to the best of his ability and knowledge. But in 
order to get this consciousness a critical study is required, for 
W. Wilson has correctly stated, more vital truth was ever 
uttered than that freedom and free institutions cannot long be 
maintained by any people who do not understand their Constitu-* 
tion.’' We are making all efforts to make our people Five Year 
Plan conscious, we must also make them constitution conscious. 
It is only then that public opinion, which is the ultimate sovereignty 
in so far as any change in the Constitution is concerned, will 
blossom to its best. My efforts will amply be rewarded if I 
succeed in stilling in the minds of our young men and women, 
who are truly the future leaders and legislators of this country, 
this sense of respect and due attachment to our Constitution. 

I sincerely acknowledge my indebtness to the works of all 
eminent writers on the subject of Constitutional Law and Govern- 
ment. I thank my colleagues at the Government Law College 
for their help and guidance and encouragement. I also thank 
Principal K. R. Mehta, Government Law College, Bombay, for 
his constant encouragement in this direction. 

In sincerely thank Hon'ble wShri S. L. Silam, Speaker, Bombay 
Legislative Assembly, for his kind foreward to this book. 

I have also to thank Shrimati D. F. N. Balsara who has 
helped me unflinchingly at every stage in the preparation of this 
work. I must also thank my publisher, Shri Babubhai Lakhani 
for helping me in bringing out a separate volume on. the Consti- 
tution of India. 

I shall be glad to receive from all my readers, especially from 
the teachers on the subject, suggestions for further improvements 
to be made in this book, when a new edition is to be brought 
out. y ' 


F. ^N. BALSARA 
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■ / **If .men were angels, no government wonM I:>eVnece 3 sar>\. 
;lf. angels' wei^ neither external nor internal 

■:CoiitroIs^^ : Government would be necessary. In framing 
■ a Government which; is to be administrated by men over men 
the great difficulty is this: you must first enable the Govern- 
.ment„to control the., governed, and in .the next, p.lace oblige 
it to control itself.*” (Madison). 

Independence dawned on our country on !5th August, 
1947 and we were called upon to frame our own Constitution 
- — our all-paramount law. The united wisdom and political 
experience of the different countries of the world were at our 
command in framing our Constitution. Even then the task 
was not an easy one. Our Constitution is a conscious and 
a deliberate act of the practical jurists and statesmen in the 
Constituent Assembly of India, who were given this noble 
task of framing the Charter of our Government from the 
political doctrines and experiences of other countries^ 
SO' that it may serve the same purpose^' as. it had done in those 
countries, viz, to establish : a working government suitable, to 
the.', ., genius',' temperament, and ■, culture .: of our .people,':' 
framing this document, o'ur framers have embodied and 
esiablished. ..for, ...the: good governance' of-.' this '..'.eountry,''^'^^ 

; following, :fi3nd:amental principles:- — • 

1. that government should be controlled by written funda- 
mental ^ laws. This wo.uld easily fix the boundaries 
within which it has to work,- but these boundaries should 
be sufficiently broad so as , to ensure the liberties and 

2. . that government is not the master of all those who live 
• ’■ under it but a servant who should be subject to their wilh 

3. . that fundamental, rights 'Should be guaranteed to al! the 
- . citizens " -of the country. ■ The Supreme Court has no 

doubt been made the watch-dog of our Constitution, yet 
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it has a sacred duty to protect these fundamental rights 
granted to the' citizens of India ^ by ' the Constitution, 

'4. ,-.'that'/go,vernment is be a representative /democracy, : : 

'5. : ' that' :the : w of the citizens,, irrespecive'o.f/, caste,' 

colour or creed, is to be the primary object, which is 
to be secured by social, economic and political justice 
as laid down in the Preamble, and finally, 

6. that the dignity of the individual and the unity of the 
Nation must be maintained at any cost* 


It would be too early to say that our Constitution, like 
the American Constitution is ‘*the most wonderful work ever 
struck olF at a given time by the brain and purpose of man” 
(Gladstone). It has, therefore, many critics. Sir Ivor 
Jennings is critical about its length and prolixity and wants a 
simple Spartan constitution* But no constitution can ever 
boast of being perfect. The essential purpose and the 
primary aim of the constitution is to serve the needs of the 
people. It is one thing to draw up a constitution and quite 
a different thing to work it in actual practice. Another 
criticism is that the amending process is most facile (or 
flexible) and we have had seven amendments within the last 
seven years. If we agree with this view then we have to 
strike a note of caution against this great haste we have shown 
in amending our Constitution. But we cannot suggest fox 
one moment that a constitution struck off at a given time by 
the brain and purpose of man should be good and can be 
(good for all times to come. ”No society or nation can make 
^an eternal constitution for itself. There is no eternity in 
constitutional jurisprudence, which is always temporary, but 
' solves and re-solves the variable human purposes by a process 
of continual adjustments of common good and community 
living.” (Mukherjea J.). But the fundamental principle 
remains true, as the learned Judge points out in his address, 
that ”you should not change the constitutions unless the 
situation is 'impossible and constitutional amendment should 
be the last resort and not .-the first -impulse to get rid of' every 
obstruction. Nation has ' to -acquire - the discipline' to submit 



to final decision from a particular -source because it cannot 
afford tO' live through perpetual tumult ..... It is and should 
be proud of a democratic-^ government ' that it maintains and 
■ upholds independent courts of justice .where its own laws can 
be ^tested.- : A , .government writes its own epitaph when it 
. ''refuses io. /■.acknowledge its .. erro,rs and renders justice to the 
individual or society against itself.” (Justice P. B. 
Mukherjea). 

As no constitution can be perfect, the task of correcting 
the errors has naturally fallen on our Supreme Court, which 
is truly the watch-dog and the ultimate expounder of our 
Constitution and our laws. Through its judgments it has 
upheld the rights guaranteed by the Constitution. It is true 
that 90% of the people do not go to the courts for the esta- 
blishment of their rights but it is necessary that an independ- 
ent country should be politically conscious, whether it be with 
regard to the establishment of the rights or the amendment 
of the Constitution. There is no doubt that the constitution 
is framed for the benefit of the people only, and therefore it 
should not be placed above the people. As Lord Sankey 
aptly puts it, ”Amid the cross-currents and shifting sands of 
public life, the law is like a great rock upon which a man may 
set his feet and be safe, while the inevitable inequalities of 
private life are not so dangerous in a country where every 
citizen knows that in the law courts at any rate, he can get 
justice.” 

In my ELEMENTS OF CONSTITUTIONAL LAW I 
have defined a constitution as the framework of government 
consisting of rules or laws which determine the form of 
government and the respective rights and duties of it towards 
its citizens and of the citizens towards their government. We 
have called the constitution as the fundamental law of the 
land and there is no doubt that the document which regulates ■ 
the exercise of sovereign, powers, . directing to what body or 
person those' powers shall b,e confined and the manner of their 
exercise. In short, a constitution defines ' the limits within 
which the three organs pf state have 'to work together with 



tKe rights and duties of the subjects and the process of 
amendment. It is, therefore, a collection of legal and noii* 
'legal''''rnles,; 'he* of laws, . usages, customs and conventions. 

This is the widest definition we can give of a constitution. It 
is only when we understand a country’s constitution or consti- 
tutional law in its wider context that we actually understand 
the most important part of the constitution. As stated above, 
theory and practice of government differ considerably and the 
legal lights and rules contained in the constitution may be 
modified or even nullified by usages, customs and conven- 
tions. It does not mean that the law of the constitution is 
only for those who govern or for the political theorists, but 
it is also meant for the bulk of the people for whose benefit, 
safeguard and pride the constitution has been written. The 
provisions of the Indian Constitution, therefore are not dull 
lifeless words, “static and hidebound as in some mummified 
maniiscipt but living flames intended to give life to a great ; 

nation and order its being, tongues of dynamic fire, potent to j 

mould the future as well as guide the present. The const!- | 

tution must in my judgment be left elastic enough to meet | 

from time to time the altering conditions of a changing, world I 

with its shifting emphasis and differing needs/ (Bose J. )» '| 

_ This natrally takes us to another important question as to | 

what should a Constitution contain so as to represent the true I 
political aspirations of the people? It is obvious that no two 
Constitutions can be identical in contents and length, it all ; 
depends on the sentiments of the people. In this connection | 

the remark of Marshall C. J. in McCulloch v. Maryland | 

(4, Wheaton 316) merits our attention: Constitution to f 

contain an accurate detail of all the subdivisions of which its 
great powers will admit, and of all the means by which they ’ | 
may be carried into execution, would partake of the prolixity | 
of a legal code, and could scarcely be embraced by the human | 

mind. It would probably never be understood by the public* '| 

Its nature, therefore, requires that only its great outlines should ^ | 
be marked, its important objects designated, and the niiiiof il 

ingredmts which compose those objects be deduced from’ '| 

the 'nature Of the objects • themselves/’ In short, a Consli** 





liition isIiouM. €c>ataiii the , very mipimwiin and that mminiisitt 
should he. the rules of law,' that, is, the ideally best form of 
Constitutioii is one, which is brief, suitable, 'praclicable:', a 
beeeficial to the society and, no more.. .We have not: to, judge, , 
whether a particular Constitution is better, or simpler or more 
complicated. It all depends on what people want and expect 
from the Constitution itself. Mere recitals or enumeration of 
rights or other facilities will not matter much, but what is 
required is the actual enjoyment of the same, which depends 
to a very great extent on the laws of that countrJ^ 

The ideal Constitution, then, would contain few or even 
no declaration of rights, for most of the Constitutions give 
rights with one hand and take them away with the other, 
though the ideal system of law would define and guarantee 
as many rights as it is possible to do. Our experience proves 
that it is no use making long and solemn declarations of rights 
in a Constitution. If we at all wish to do so, let them be in 
absolute and unqualified terms, unless they are so qualified as 
to be meaningless. It is always best and safest to define 
rights in the ordinary laws which should necessarily be in line 
with public opinion. It is best to mention the bare statement 
of the rules which establish the principal political institutions 
of any state in the preamble itself, for it (preamble) is no part 
of the Constilution and hence no part of the law. Most 
Constitutions have their preambles, but they all differ in their 
content, eloquence, emotional appeal, aspirations, directives 
and policies. The Soviet Constitution dispenses with a 
preamble. To many writers, a Constitution is something first 
and foremost, a political manifesto or creed or testament, and 
it, therefore, evokes great respect and affection of the people 
in the manner in which no other legal document can ever do. 

If so, then we have also to consider the authority a constitution 
can claim in order that it may represent for all and act for all. 

Most modern Constitutions have tried to follow . the 
.American model and the legal: and political theory that lies 
behind it. The people, or a constituent assembly acting on 
their behalf, has authority to'^ enact a Constitution, Thif 
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position is also accepted in law and as early as 1819 Marshall 
C, J. said in McCulloch v. Maryland, 'The government pro- 
ceeds directly from the people; it is ‘ordained and establish- 
ed* in the name of the people; In form and in sub- 

stance it emanates from them. Its powers are granted by 
them* and are to be- exercised directly on them, and for their 
benefit, . . , .It is the government of all; its powers are dele- 
gated by all; it represents all, and acts for all**’ 

Most Constitutions claim to possess the authority no? 
only of law but of supreme law. That is," the law in a consli 
tution is superior to the enacted law made by law-making 
body established in a country by the Constitution itself. This 
should be quite clear to the students of law, and from the 
very nature of the constitution it must also follow that it has 
superiority over the institutions which it tries to create. The 
words of Chief Justice Marshall in Marbury v. Madison are 
very significant when he says, “Certainly all those who have 
framed written constitutions contemplated them as forming 
the fundamental and paramount law of the nation, and, 
consequently, the theory of every such government must be, 
that an act of the legislature, repugnant to the constitution* 
is void.** On this basis and argument, if a constitution 
claims, by its terms to limit the powers of the institutions it 
creates, including the legislature, its provisions must surely 
be regarded as of superior force to any rules or actions 
issuing from those institutions. 

The second argument is that the constitution is the pro- 
duct of a body which has power to make supreme law — it 
may be the external supreme legislature, like the British 
Parliament, or the people, as in the United States or Ireland* 
or as in India ‘the people enact the Constitution in our 
Constituent Assembly*. It follows from this that there are 
occasions when it is right for citizens and even for goi;)'er!V 
meats to neglect or ignore or to overthrow and even suspend 
a Constitution, What those circumstances are will differ from 
place to place and from time to time, but I may be permitted 
to make a general remark that a constitution wfifch is qom- 



pletely unalterable tends to -invite and to justify disobedience, 
for in this dynamic world nothing can be permanent and un- 
alterable. A Constitution which admirably suits the needs 
of the people at one time may be changed entirely in course 
of time on account of changed social and economic condi- 
tions. Whatever the authority, it is necessary for us to 
remember that a constitution must embody forms of govern- 
ment in which a community believes; it must be adapted to 
their capacity for government, in short we must establish a 
constitutional goverfiment. The mere fact that a few words 
have been scribbled upon paper can give them no special 
claim upon the obedience of the citizens or of the government. 
Let us therefore discuss what is meant by constitulionai 
government 

Constitutional Government 

In my ELEMENTS OF CONSTITUTIONAL LAW I 
have shown that every modern government rests upon a 
constitution. By constitutional government we mean the 
government of laws and not a government of men. This 
involves the formulation of the rules or laws which control 
the actions of government officers. The nature and extent 
of constitutional government will depend upon the contents 
of constitution. Further, a constitutional government is not 
necessarily a democratic government, but no government can 
be democratic if it has no broad-based constitution. “The 
genius of a race is embodied in its Constitution. It contains 
in itself the formulated past and is designed to meet the pre- 
sent needs and it simultaneously also embraces the unfolding 
future.*’ (G. N. Joshi). The constitution of a country is, 
therefore, a very important document for the welbeing of its 
citizens. Aristotle has rightly said, “The Constitution is a 
life or the imitation of a life.’* 

Constitutional Law — ^its definition 

The question is, how do we define ‘^Canstiliitlonal Law?* 
Dicey defines it as “that brandb of civil law which deals with 
the rules directly or indirectly affecting either the exercise or 
the distribution of the Sovereign Power in the Stale, 



It' embodies rules which prescribe the stractiire and the main 
functions of the different organs of any government. Consti- 
tutional laws, therefore, mean in England, laws which effect 
the fundamental institutions of the State/’ According to 
Hood Phillips, ‘“Constitutional law is that system of law, cus- 
toms and conventions which defines the composition and 
powers of the organs of the state and regulates the relations 
of the various state organs to one another and to the private 
citizens/* According to Dicey constitutional law gives the 
location, distribution and function of ^sovereignty, which 
ultimately lies in the people. But Hood Phillips gives a 
more comprehensive definition when he says that mere 
rules or laws cannot regulate the relations of the various state 
organs but they should be regulated in environment, in cus- 
toms and conventions. He thus gives us the complete com- 
position of the organs of the state and ultimately the idea of 
citizenship. It is according to the nature of constitutional 
law that other laws are made, and it is from this point of 
view that we have to treat constitutional law on a different 
footing as compared to other laws. In fact it is the touch- 
stone of other laws because the form of constitution will 
determine to a very great extent the nature of laws, (For 
further discussion please refer to my ELEMENTS OF 
CONSTITUTIONAL LAW) . 

From the above it follows that law of the constitution 
may be written or it may be unwritten. It means that some 
of the written rules together with the conventions of the 
constitution together constitute the ^constitutional law of a 
country. It follows that the subjects that can be covered by 
constitutional law are many and varied. Among these may 
be mentioned the status and the mode of choosing the head 
of the State, (he may be a president, a monarch or a dicta- 
tor)., the nature of the law-making assembly, and its rela- 
tions with the head of the state; the relations between the 
^ Church and the State and- the relations between the Central 
and' the local governments.- ■ It also lays down the relations 
which 'determine as to who-Muhy be considered as members • 
pf a St^te together with their liabilities, It is for this reason 



that the law of the constitution is endowed with a higher 
status as compared to the^ other legal rules in the system ot 
government. Hence the amendment of the constitution can 
.'always , take, place through a special procedure which is quite 
different, from the. procedure laid down for passing ordinary 
.'■laws.'..:,- 

Conventions of the Constitution 

The Meaning and the Nature of Constitutional Conven- 
tions: Constitutional conventions play a very important role 
in all constitutions^ They are the rules of political practice 
which are regarded as binding by those to whom they apply, 
but which are not laws as the Courts would not enforce them, 
in case they are brought before them. There is no direct 
legal sanction for their breach. These rules are referred to 
by Mill as ‘the unwritten maxims of the constitution/ while 
Anson calls them ‘the custom of the constitution/ and Dicey, 
The conventions of the constitution’ or ‘constitutional mora- 
lity/ To the modern writer the above phrases are not ex- 
act for the purposes of expressing what is actually meant. 
The word ‘convention’ may indicate some form of agreement, 
while the word ‘custom’ may indicate that the law enforced 
in the courts need be customary. It is only Dicey’s phrase 
that correctly expresses the nature of some of the modern 
conventions, particularly those relating to the Dominions, 

The conventions of the Constitution are, therefore, cus- 
toms or understandings as to the mode in which several 
members of the Sovereign Legislative body should each ex- 
ercise discretionary authority, whether we term it as the pre- 
rogatives of the Crown or the privileges of the Parliament* 
It is therefore necessary for us to understand by conventions 
of the Constitution as rules or customs determining the mode 
in which discretionary power of the Executive is to be 
employed. 

The raison d^etre of (ne-ed' for) conventions: “Political 
Institutions are the work of men.; owe their origin and their 
whole existence to human will.',.:*' /In every stage of their 
f^isfenc^ they ar^ made wbat/they are by voluntary 
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agency/*: (J. S. Mill quoted, by Jennings). Conventions 
are a part and parcel of. alm.ost/ all the constitutions of the 
world. In a dynamic world ' a. • written constitution cannot 
/satisfy: , the hopes .and , desires of all the people. Within the 
framework of the law there is -sufficient room for development 
of rules of practice, which 'may be -followed as effectively as 
rules of law which men follow. ■ ‘The short explanation of 
the constitutional conventions is' that they provide the flesh 
which clothes the dry bones of the laws; they make legal 
constitutions work ; they keep it in touch with the growth 
of ideas. A constitution does not work by itself; it has to 
be worked by men. It is an instrument of national co- 
operation and the spirit of co-operation is as necessary as 
the instrument. The constitutional conventions are the rules 
elaborated for affecting that co-operation. Also, effects of 
constitution must change with the changing circumstances of 
national life. New needs demand a new emphasis and a 
new orientation even when the law remains fixed. Men have 
to work the old law in order to satisfy the new needs. Cons- 
titutional conventions are the rules which they elaborate/’ 
(Jennings). Laws have normally the tendency of lagging 
behind the changed and changing social needs and the con- 
ventions fill in the gap of bringing the constitution in tune 
with the aspirations of the people in a dynamic society. This 
rule applies equally both to the written as well as the unwrit- 
ten constitutions. 

Legal rules are fixed and rigid. The laws of the cons- 
titution could stand alone, though the constitution would then 
become static, but conventions would be meaningless with- 
out their legal context. Even the constitutional convention 
is closely related to some law or laws which it implies. These 
conventions enable the deadlocks and frictions between 
different departments to be solved peacefully without dis- 
turbing the political fabric of the country. According to 
Sir William Hoidsworth, “Conventions must grow up at all 
times and in all places where the powers of Government are 
vested in different persons or, body where in other words 
iher^ is constitution,”- ;;'|t follows that conyeption^i 



rules spring up to regulate the working of the various parts 
of the constitution and the relation with one another. They 
determine the manner in which rules of law are applied so 
that in fact they become the motive power of the constitu- 
tion. Secondly, these conventions' are directed to see that . 
the constitution works in practice in accordance with the 
prevailing constitutional theory of the time. 

From ihe above, it follows that conventions and usages 
nullify some of the provisions of ■ the constitution. It does 
not merely amend ’or abolish the law, but as Wheare puts it, 
^Tt does not amputate the limb; it merely makes it useless.” 
Further, usages and conventions not only change the consti- 
tution but they even supplement the constitution itsdlf by 
giving a new meaning to the old provisions. As a matter 
of fact the conventions and the constitution operate upon 
each other and neither can be effective without the other. In 
modern constitutions, matters which are governed substan- 
tially by usages and conventions are enacted as a part of the 
constitution. India also adopted many of the usages and 
conventions prevalent in other' countries, e.g. Arts. 74 and 
75, the provisions making it incumbent on the President to 
accept the advice of his ministers. All these are left to be 
governed by Conventions. Conventions are accepted and 
followed not as a matter of individual fancy but essentially 
as a matter of expediency because they are good and essential 
for the working of the constitution. Conventioiis, therefore, 
sometimes tranter powers granted in a constitution from oiie 
person to another. There is no question of nullifying the 
legal power so granted it is only a question as to who exer- 
cises the legal power so granted by the constitution — -whether 
it is the President or the Prime Minister. Judicial decisions 
also codify some of the conventions, for the Courts have the 
power to recognise customs under certain comKtioits as part 
df the law, and thB practice has also been followed with 
regard to the constitutional law. ' 

Conventions provide flexibility to the constitution. They 
bring the changes without idol'ehce, ’they link the gaps in the 



legal insf-itulions of go.vernmeet. Bill: at l:Be same lime they 
have their own limitations because they cannot a^xomplisli 
everything that a conslitution can do* Prof* Wheare rightly 
remarks, ‘‘They may postpone and alleviate but they cannot 
finally obviate difficulties which only formal amendment or 
judicial interpretation are competent to deal.*’ 

Federal and Unitary Constitutions 

‘'A ‘federal constitution* is a political contrivance to 
reconcile national unity and power with the maintenance of 
State rights.** (Dicey). Under this the rights of the 
Federal and the federating units are properly defined* 
Division of power, supremacy of the constitution, an in- 
dependent judiciary to interpret the constitution are some 
of the essential characteristics of a federal constitution. From 
this it follows that a federal constitution must be a written 
constitution embodying all the above provisions. Further, 
in a federation, the powers of government are distributed 
between the Central government and the State governments 
in such a way that each is legally independent within its own 
sphere. There is usually a dual citizenship with a dual 
judiciary, though India has not adopted this pattern. Ac- 
cording to Dicey, federation produces conservatism and, is, 
therefore, a weak government, ■ It is the rigidity of the 
federal constitution that makes it weak because it cannot 
bend itself very easily. The doctrine of separation of powers 
creates checks and balances and this considerably weakens 
the federal state. 

In a unitary constitution the legislature of the whole 
country is the supreme law-making body in that country and 
all other legislatures are subordinate to this legislature. In 
times of crisis it can gear itself up with speed and concentra- 
tion of power which may not be possible in a federal 
constitution. The constitutions of the United States, Switzer- 
land' and Australia are examples of federal constitutions while 
■_ those 'of 'England, New Zealand, ;France, Sweden and Norway, 
'Examples of ^unitary constitutions. In between these two 
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constitutions we may have a quasi-federal constitution which 
is federal in form but may become unitary in practice, while 
a constitution w-hich is unitary in form may almost become 
federal in actual working. The constitutions of India and 
U.S.S.R. are described as federal, yet the former in times of 
crisis can become unitar}^ while the latter by conferring large 
and extensive powers on the Central government over the 
constituent units is almost unitary with decentralised features* 

The Indian corislitulicm is unique because it reconciles 
national unity and^power with the maintenance of state rights, ! 

preserves the supremacy of the constitution by avoiding some 
of the weaknesses of a federal government. It is unique 
because it establishes an integrated judiciary and single 
citizenship. Hence it may be called a quasi-federal consti- 
tution though there are many federal features incorporated : 

in the constitution. Our ccmstitiiion is written and protected |; 

by the authority of an independent judiciary. To the. Centre , 

it assigns a larger field of authority both in the legislative and ' ^ i 

executive fields. The Centre has the power of over-riding ^ | 

the States* the Governors of the States are appointed by the • i 

President and the President has the veto power in relation to -! 

Biffs passed by State Legislatures. Our Constitution may, I ^ f 
therefore, be called a <|oss between the Parliamentary and the iT | i 

Cabinet systems of the United Kingdom together with the '' ! 

Presidential or the non-parliamentary form of executive as j 

in the United States, The Ministry is the real executive | 

because the President as the head of the State is expected ; 

to follow the advice of his Ministry.- Hence, under our 
Constitution, the executive and the legislature are not as in- 
dependant as they are under the American Constitution. 

The President -has no separate Cabinet as the President of 
America, We 'may, therefore,, conclude that the Indian 
Constitution has adopted some of the best features ,of the 
different modern constitutions by establishing a itnitary state 
with subsidiary federal ' features; • rather that; b federal slate 
with subsidiary unitary ' features. , -in structure' it is federal, in 
essence it is unitary, , ' '! 



IKiir 

India and the British Commonwealth 

In' '1947, India became a sovereign republic and the 
question was asked whether India could remain within the 
framework of the British Commonwealth of Nations, Our 
Prime , Minister ,is of the opinion that in the present context 
:of':;things 'it ',is most desirable tO' continue this association with 
thC; Commonwealth because the Commonwealth is a dynamic 
concept and it has adopted itself to the changing political 
complexion of the world* 

In 1947 India became a Sovereign Republic as also a 
full fledged member of the British Commonwealth of Nations. 
The dawn of independence and the framing of our Consti- 
tution raised grave doubts in the minds of many whether the 
Republic of India could easily adjust itself into the frame- 
work of the British Commonwealth of Nations. At the 
1949 Conference of the Prime Ministers of the Common- 
wealth it was pointed out that just as the member States of 
the U.N.O. are completely sovereign and find it possible to 
recognise certain organisational authorities for the purpose 
of working together so also the members of the Common- 
wealth, without impairing their sovereignty or independence 
in any way can recognise the Crown as the symbol of the 
Commonwealth Association. The Crown would not be the 
symbol of subordination. In accepting this situation India 
declared her willingness to remain within the Commonwealth 
and this in no way involved any kind of allegiance to the 
Crown. The Queen was accepted as the symbol of the free 
association of independent member nations and as much as 
the head of the Commonwealth. The joint declaration of 
20th April, 1949 runs as follows: 

‘The U.K., Canada, Australia, New Zealand, South 
Africa, India, Pakistan, Ceylon hereby declare that they re- 
main united as full and equal members of the Common- 
wealth ’-of Nations freely co-operating in the pursuit of peace, 
liberty and progress.** 

'interpreting' fcliis declaration Pandit Nehru said, ‘alli- 
ances normally mean mutual 'Commitments.' The wording 


Association of Sovereign Commonwealtli of Nations does not 
involve such commitments. Its very, strength lies in its flexi- 
bility and its complete freedom. It . is well known that it is 
open to any member of the Nations to go out of the 
Commonwealth if it so chooses/* 

Very recently, Pandit Nehru replying to the criticism of 
the members of the Rajya Sabha, said. *1 feel that it is 
right for us to continue our association with the Common- 
wealth for a variety of reasons, among them, being primarily 
that our policies, as it is obviously, are in no way conditioned 
or deflected from tlie normal course by that Association* 
Secondly, at this moment, when there are so many disrup- 
tive tendencies in the world, it is better to retain every kind 
of association which is not positively harmful to us than to 
break it,- i would •again remind .the House that .■•■• the- 
Commonwealth itself is undergoing a change. Ghana is a 
member of the Commonwealth and Malaya will very soon 
(31st August, 1957) join as a new member. The inner 
composition and contents of the Commonwealth is changing 
and changing in the right direction. Therefore keeping all 
these things in view and while realising the strong reactions 
that have been produced in the country, _ I would still respect- 
fully submit to the House that it is desirable in the present 
context to continue this association with the Commonwealth/’ 

As the Commonwealth is a dynamic concept and it 
has adopted itself to the changes in the political complexion 
of constituent members, the continuance of India in the British 
Commonwealth does not in- any way affect her Sovereign 

Republican status. 
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CHAPTER 1 


SOME ASPECTS OF TPIE INDIAN CONSIITUTION 

The constitution of India is the supreme and fiuidanientai 
law, of the, land, which consists of a framework which pro\dde 5 
for the Executive, JLiCgislative- and , Judicial organs for the Union 
Goveriimeiit and the States. - The constitution being federal has. 
distribution of powers. In short, it contains fundamental rules 
of governance of the Union and the States. 

Ill stiaicture it is federal, but considerably modified to meet 
the peculiar conditions and needs of India. For this purpose, it 
contains a detailed distribution of powers, a strong and an inde- 
pendent judiciary, a comprehensive declaration of fundamental 
rights, establishment of parliamentary executive at the Union 
and States, and provides for reasonable and flexible amendments 
to the Constitiitioiiv It is therefore quasi-federal, having empha- 
sis on national unity. The source of the Constitution is the 
people. It is an instriunent adopted by people for the govern- 
ance of the country and unlike other constitutions, it is adopted 
not merely to serve as an instrument of goverance but also to 
strengthen the nation on the principles of economic and social 
equality. It is a product of our history and best suited to the 
needs of our country. It is, further, the longest, the most detail- 
ed and complex constitution in the world, which to a large 
extent reflects the anxiety of our constitution-makers. It is the 
result of the peaceful transfer of power and hence its salient 
features are influenced by its past history. 

The basic structure of the constitution is the same as the 
Government of India Act, 1935, which introduced federal polity 
in India. But the 1935 constitution was not a product of the 
political aims of Indians but was only adopted to suit the needs 
of the British rulers. Our constitution-makers, in spite of them" 
selves, took the basic structure of 1935 because they were haunt- 
ed by the ghost of that Constitution, which contains the Const!- 
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tiition not of the Union but of the States. To this was added a 
detailed provision of fundamental rights emphasised by the Con- 
■'gress and the Cabinet Mission. Hence it is ■ federal in nature 
but in practice' it is unitary. It is indeed true that the Consti- 
tiition should be short and^ simple and intended to endure for 
generations to come. It was the greatest experience for a coun- 
try which was once governed by autocratic rulers and our cons- 
titution-makers were therefore anxious to create the neces- 
sary conditions which would truly usher in an era of democracy. 

In structure, as we have seen, it is actually qiiasi-federal 
and of the Canadian pattern. It is a direct result of political 
history of India and the polity of 1935 which was an artificial 
creation, as British India was governed on a unitary basis. Histo- 
rically, therefore, there was no basis for federalism. It was deli- 
berately created because the truth is that historical urge and need 
for federalism were absent. In 1935, the different Provinces 
derived power from the Centre and in 1950 the position was 
the same and hence the States had to accept the Constitution. 
It is, therefore, neither federal nor unitary, but it is Indian Fede- 
ration plain and simple. They adopted the unitary constitution 
to meet with the felt needs of India and therefore tried to modify 
the federal structure. It is true that forms and ideals of the 
Act of 1919, of the Provincial autonomy, and of the Act of 1935, 
dominated the minds of oiir constitution-makers. But it is a moot 
point whether India coiild have avoided a federal constitution as 
the main characteristics of federalism are present but in modified 
forms to suit the conditions prevailing in India. The usual in- 
dependent federated structure is not in our constitution, as there 
is no list of federated powers. All those powers not acceded 
to the Union, come to the State. In America and Australia they 
have one federal list containing federal powers. In Canada, 
the residuary powers of the state are in the federal constitution, 
as given under Sections 90 and 91 of the Canadian Constitution. 
In India we have the enumerated and residuary powers. The 
enumeration is the longest and most exhaustive in the world. 
We have three exhaustive lists— a phenomenon quite novel and 
unknown to the other constitutions of the world. But this was 
necessitated h)^ the fact tliat these lists were found in the Gov- 
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eminent of India Act, 1935, wherein there is distribution of the 
executive powers as between the Union , and the States,, : 

Some of the conventions of the British constitution have also 
been embodied in our constitution. There is no rigid separation 
of powers between the Legislature and the Executive. But the 
theory of the Separation of Powers has been recognised in the 
separation of the Judiciary from the other two arms of the State. 
In the States, we have the High Courts, whose decisions can only 
be overruled by the Supreme Court, against whose decisions no 
appeal lies. In the United States, there are two sets of courts— Fe- 
deral and State Courts. In Canada, there is little distinction bet- 
ween Federal and State courts as all the Judges are appointed by 
the Federal Government. In Australia we have two sets of courts 
but in India we have no such dual jurisdiction of courts. Thus 
the polity is federal yet the Judiciary is autonomous and 
independent. 

The Lower House (Lok Sabha) has representatives from 
various states depending upon the population. As regards the 
Upper House (Rajya Sabha), we find that in America and in 
Australia the same number of representatives are sent irrespec- 
tive of the size and the population of the State. In India this 
principle is not followed as elections are held on the population 
basis of each state. 

The Indian constitution is less rigid and reasonably flexible 
and contains seeds of gro\vth, unity, and important devices. 

The States are constituent units and in making special pro- 
visions, we have taken our cue from the Canadian and Austra- 
lian constitutions. For our fundamental rights, our insphation 
is from the United States, and the United Kingdom. It follows 
therefore that our constitution contains all the features of the 
federal and Parliamentarv form of Government, with an elabo 
rate system of fundamental rights, at the same time establishing 
a government regulated by law. The framers have placed tre- 
mendous faith in Judicial reviews for the interpretation of the 
constitution, which is quite significant. Matters under Articles. 
32, 132, 134, and 136 are dealt with by the Supreme Court, and 
Articles, 226 and 227 are meant for the High Courts. There is no 
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cGBstitution in the world which empowers the |iidiciary with such 
tremendous and extensive powers. With regard to the matters 
hke the amendment of the constitution, distribution of powers, 
fundamental rights, provision for emergency etc., the framers 
have drawn heavily from the experiences of other countries, at 
the same time, not ignoring the needs of India and the wel- 
fare of the people. According to Sir E. Barker, "'The Indian 
Constitution embodies the ideals of political philosophy of a 
modern welfare state.” The constitution aims at establishing 
democracy, rule of Law, with a view to enable the citizens to 
develop their personalities. Justice, liberty, fraternity, and na- 
tional equality are objectives sought to be achieved through the 
constitution. 

Part IV, is taken from the Irish constitution. The basic 
principles of social and economic welfare of the country are in 
the nature of moral precepts which are not justiciable, but are 
at the same time fundamental for the governance of the country. 
These Directive Principles are mere ideals, and general duties 
of the States are laid down in Article 38, which are quite ela- 
borate, but certain other principles are also laid down for the 
States to follow. These directives, create hopes in the minds 
of the people. The State exists to secure good of the people 
and hence the need for these Directive Principles. 

The Federal Principle in the Constitution 

One of the requisites of a federal government is national 
unity. We find cases where Nationalism is too weak, federalism 
may be established, but people of diflFerent nationalities cannot 
form a federal union unless they are prepared to accept a gov- 
ernment in which those who differ from them in nationality are 
given some share. In many cases, too, some nationalities must ex- 
pect that, though they may have their own way in their own 
(state or province of the federation, they will be in a minority 
in the Government of the whole federation. A federal union 
usually implies, that those who join it, will expect or be expected 
to develop some common nationality in addition to their distinct 
nationalities. When people of different nationalities are unwilling 
to accept these consequences, federal union cannot be formed 
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to fit their case. ■ We have had many examples of this in his- 
tory. ' When, India, approached self-government, it was hoped 
that a federation could be formed in which ■Hindus, who' fo 
the majority of the population would be associated ■ with the 
Moslem minority, " because in some states, the Moslems had a 
majority, chiefly in the Northwest and Northeast of India, where- 
in the Hindus would be in a minority. Inspite of this ■ uniGii the ' 
cultures of the two people could be preserved and yet reconciled 
with a United India and an Indian nationalism. But in 1940, 
the Moslem League declared that Moslems were a separate na- 
tion and that they must be accorded a separate existence with 
a separate government and this would consist of those areas of 
India in which the Moslems had a majority. So, in 1947, when 
seif-government came, it was partition and not federation which 
occurred, and two new States, India and Pakistan were created. 
We may say that federalism is almost irrelevant to nationalism as 
strong as that. 

Even if the federal pattern is chosen, the emphasis in ap- 
plying it may be to minimise certain differences by disregarding 
them. India’s policy on linguistic boundaries has afforded a 
case study in the problem of national integration. In drafting 
the 1949 constitution, it was decided that any reshaping of pro- 
vincial boundaries along linguistic lines should be viewed coldly 
and should atleast wait until a later time. The preparatory com- 
mission that dealt with this issue declared that the "first and last 
need of India at present time is that it should be made a na- 
tion.” It argued that an attempt to reorganise in terms of the 
various languages "would set the ball rolling for the disintegra- 
tion of the entire country.” Despite this decision, India in 1953, 
was forced to create the new state of Andhra, an entity of twen- 
ty million people born from Telugu speaking areas in Madras. 
This step was reluctantly taken at the cost of risking future de- 
feat for the Congress Party in Andhra and was attended by a 
further concession in the promise that the government would 
give early attention to other linguistic claims which the govern- 
ment did by establishing the States’ Reorganisation Commission, 
on the recommendations of which India is going to be reorgan- 
ised linguistically, and her boundaries reshaped from November, 
1956 . , , ' . . . ' 
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^ The Gonstitution of India which came into force on January 
26j 1950, established a Union of States, organised out of the pro- 
vinces of British India and the Indian States, and operating at 
the 'Gen'tre' and in the States, with certain exceptions, the system 
of cabinet government on the same lines as it exists in Canada. 
Like Canada, in Indian constitution, too, or much more so, the 
unitary elements have been modified, and the central government 
is given powers of intervention in the conduct of the affairs of 
state governments which considerably modifies the federal 
principle. (Refer Articles 249, 352,-60, 371).^ The constitution 
does not claim to establish a federal union, but only envisages 
the federal principle to be incorporated in its terms to such an 
extent that we would be justified in calling it a quasi-federal 
Gonstitution. The reasons for this conclusion is that the test 
for a federal government is : "Does a system of government em- 
body predominantly a division of powers between general and re- 
gional authorities, each of which is coordinate in its own sphere 
with the others, and independent of them?’ If so, that government 
is federal. What determines the issue is the working of the sys- 
tem and hence the distinction between federal constitutions and 
federal governments as drawn by Wheare. He has thought 
it expedient to find a name for those constitutions or govern- 
ments in which the federal principle though not predominent 
is none the less important and these he calls quasi-federal cons- 
tutions and quasi-federal governments. The examples of fede- 
ral governments are the United States, Switzerland, Canada and 
Australia. 

The Process of Amendment 

The process of amendment as embodied in the constitution 
reflects the attitude of the people towards the constitution. Our 
constitution is classified as flexible. This is essential because as 
a result of forces of a dynamic society such adjustments of 
powers are necessary and a method has been provided for the 
amendment of the constitution to meet with the growing and 
changing needs of the country. This change can be affected by a 
special mode and not by ordinary process of legislation, hence 
it is rigid and difficult to amend, This is with a view to securing 
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permanance and stability and yet to make it flexible enough to 
meet with the changing needs of the country. For this purpose 
we have drawn enough from the constitutions of the world. It 
has been pointed out that constitutions reflect the politics of the 
|day but no constitution can meet with all the needs for all 
the times and hence the necessity of such a clause. The State 
has no power to amend the constitution and it is Parliament 
only which can do so by a prescribed method as laid down in 
the constitution under Article 368. 

The coiistitufion provides for four modes of aiiiendment 
which is a distinct improvement over all other constitutions. 
Articles 1, 2 and 3, can be amended by a simple majority. The 
President has to assert the wishes of the legislature and hence 
anything under these articles is not deemed as an amendment, 
which is the most novel feature of the Indian Constitution. It 
is a very significant provision and against the basic principle of 
federalism. In case of other articles, only certain provisions 
can be altered by ordinary process of simple majority. The real 
clause dealing with amendment of Constitution is article 368 
which is in conformity with the federal principle. 

Taking the procedure of amendment as a whole, it is simple 
and reasonably flexible with different degrees of rigidity attached 
to different articles according to their importance, which is h;* 
keeping with the latest development in federalism. The remarks 
of Sir Ivor Jennings that our Constitution is rigid because in 
addition to a somewhat complicated process of amendment, it 
is so detailed and covers st) vast a field of law that the problem 
of constitutional validit}" must often arise. This criticism is un- 
tenable because being federal it must be rigid. It has to obtain 
the unity of Union and maintain the integrity of the States too. 
It should therefore not be liable to easy changes. Within six 
years of its existence, the Constitution has been amended ten 
times. To make the Constitution more flexible or elastic or in 
the words of Sir Jennings that the Indian Constitution ought to 
be changed every morning, like underclothes in a Madras cli- 
mate, is to endanger its ' stability, and to make it a subject of 
constant change, is not very healthy and desirable. At the same 
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tiiTie die process ■ of .ameiidment should not 'be. very: rigid. In our 
Constitution 'we 'have a compromise between die two. 

It lias been ascertained by few wiiters that our Constitii.' 
tioii contains far. too many articles which are not . constitutional 
and hence difficult to .amend 'and are likely to. impede the growth, 
of India. But as against this we have the extensive power of 
the judiciary and hence it is needless to press this point too far. 

According , to Basil the Indian ' Constitution is partly , .rigid' 
and partly flexible. . An unwritten Constitution like tliat'.of Eng-, 
land can be changed like any ordinary law of the land by the 
Parliament. This is because so little of it is expressed in law 
at all. The principles of Constitutional monarchy and Cabinet 
Government the relations between the Cabinet and Parliament 
the relations between Ministers and public servants, are all regiu 
lated by conventions, which automatically adopt themselves to 
changing conditions as they arise. But in case of a written Cons- 
titution, which is the fundamental law of the land it has a special 
sanctity and cannot, in its very nature be altered like the ordi- 
nary laws of the land. The experiences of the U.S.A., and Aus- 
tralia have clearly shown that too much rigidity in the process 
of amendment makes the Constitution unresponsive to the chang- 
ing needs of the times. At the same time the Constitution should 
not be allowed to be amended lightly. Our constitution-makers 
wei*e faced with the problem of devising a process of 
amendment which would secure not only comparative stability 
within the federal provisions of the Constitution, but at the same 
time would adopt itself to the changing needs of a dynamic 
society. In America, the Judiciary by the process of judicial inter- 
pretation tried to introduce changes in the Constitution. But 
this method is slow and unsuited to a dynamic society. 

The federal provisions of our Constitution are subject to 
extra-ordinary procedure because their amendment will require 
special majority in Parliament but also ratification by at least 
one half of the Legislatures of the States (Art. 368). But even 
liereyour method if more flexible than the American Constitu- 
tion, ' under which ratification by three-fourths of the States is 
required, while the Irish and Australian Constitutions provide 
for a referendum.:. 
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Flexibility can be noticed in oui- Constitution from the fol- 

"lowing points:— , 

-(a),, No 'provision of .the Constitution, is mialterable.> ■ 

:4l3)' 75(6); 97; 195(2); 148(2);' show that 'there 
are many provisions of a transitional nature which remain 
in force only until 'Parliament ' otherwise provides'. This 
^ ; ././aiiiendment.proces Prof. Wheare is wise but. .is... 

, : . '. rarely found.,"'. 

■(c) . Tlie.r8 are otliei* provisions as contained' in.. Arts. 4, . 169, 240 
which may be altered in the ordinary process of legislation 
and by a simple majority in Parliament. They are amend- 
nients no doubt but "not deemed to be amendments of the 
Constitutions". These may include alterations of boiinda- 
lies and formation of new States, 

4d) Art. 368 provides that the rest of the Constitution can be 
amended according to the ordinary procedure laid down 
with the additional requirement of a special majority of two- 
thirds of the members present and voting in each of the two 
Houses of Parliament. Even our fundamental rights con- 
tained ill Part III of our Constitution can be amended in 
tills way. 

Brief Exposition of the Indian Constitution' ' ' 

The British East India Company which was established by a 
lloyal Charter in 1599 was a trading concern and it took them a 
ceiitury and a half to make territorial conquests in this country. 
For one hundred years, that is, from 1757 to 1857 the task of the 
British East India Co. was the conquest and establishment of 
peace and order in this country. During this period a few social 
reforms were introduced, but from the constitutional point of 
view, the British administrators had the full power in their hands 
and they acted autocratically in all matters and points of decision. 
Several representations were made by the Indians, not only to 
the British administrators in India but even to the British Par- 
liament, to give Indians some share in the day-to-day administra- 
•tion of the country. The, year 1857 witnessed the transfer of 
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power from the British East India Company to the hands of 
British Parliament. From that date India was governed , from 
distance of 6,000 miles and from 1857 to 1947, we have the , role 
of British Parliament ' in India. From 1857 to 1892 the Britisli' 
administrators were busy introducing many reforms particularly 
the reform of the judicial , system by codyfying the Indiaa 
law. The year 1892 is an important land mark in the political 
and constitutional development of British India. In 1855, the 
Indian National Congress was established in Bombay and froin 
that day our relations with the British rulers were strained. Be“ 
fore 1892, there was the gradual establishment of British power 
and of ordered government; the period from 1892 to 1947 is the 
period of struggle for gaining self-government. 

From the Indian Constitution point of view the period be- 
fore 1892 is not of very great importance. 

After 18925 

We have described the period from 1892 to 1947 as the 
period of growth and realisation of self-government. The 
educated middle class intellectuals were moved by a higher mo- 
tive when they organised and led the nationalist movement in 
India. The new education which they imbibed in schools and 
colleges established by the British brought them the knowledge 
of democratic thoughts of modern Europe and also of the na- 
tionalist struggles for freedom which took place in different 
countries, particularly after the American war of Independence. 
Works of Paine, Spencer, Burke, Mill, Voltaire Mazzini, and 
other writers, who preached the doctrine of individual and na- 
tional liberty, influenced Indian educated masses to a very great 
extent. Further the period between 1870 and 1885 witnessed 
a steady growth of a nationalist press and literature which re- 
flected the growing discontent among the people. Works of 
foreign authors were translated into vernaculars. This increas- 
ed the political and economic discontent of the people to a very 
great extent and particularly after 1870, almost threatened to 
reach an explosive point by 1873. The ill-conceived measures of 
reaction of Lord Lytton’s government, combined with the Rus- 
sian methods of police repression, brought India within measure- 
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able distance of a' revolutionary outbreak. It was the tmiely^ 
effort of one Mr. Hume and his Indian advisers who were ins- 
pired'' to interfere. Mr.' Hume realised that there was a need of ■ 

some organisation which would serve as a link between the Bri- 
tish administrators on one side and the Indian masses on the 
other. The Indian National Congress established in T885 was. 
designed as a safety valve for revolutionary discontent, a safety 
valve for the escape of great and growing forces, generated by 
the actioris of the British administrators, saved the situation. 

The Indian National Congress held its first meeting in 1885 
ill Bombay and enumerated the principal objects of the Congress 
as (1) the development of close relations between national 
workers; (2) the dissolution of race, creed and provincial preju- 
dices among all lovers of the country and further development 
and consolidation of the feeling of national unity among them; 
(3) the recording of the conclusions on vital Indian problems 
reached by educated Indians after earnest discussions of these- 
problems; and (4) outlining of the programme of work for the 
next year. They also demanded inter alia the presence o£ 
elected members in the Legislative Council, the right to discuss 
the Budget and ask questions. On a reference to the Standing. 
Committee of the House of Commons on issues between the 
Councils and the Government, Mr. Bradlaugh introduced in thc^ 
House of Commons a Home Rule Bill for India, at the request 
of the Congress. Some of the demands took shape in an Act 
of 1892, which recognised, but only indirectly and inadequately,, 
the principle of election to both the central and local Legisla- 
tures. The demand for the Indianisation of the Services was 
made and gradually conceded. The Congress passed resolutions 
formulating for the first time such demands like the abolition 
of the India Council, simultaneous examinations for the LC.S. 
and raising the age of candidates, admission of elected members 
to existing legislative councils, and creation of councils in the 
N.W.F.P., Oudh and the Punjab. 

The Indian Liberals had’ unlimited faith in the British demo- 
cracy and considered the British rule in India as providential^^,,, 
brought about and desi^ied to ...lift India to a high plane of 
progressive, democratic, national existence. 'The rationale of' 



British rule in . India is its capacity and providential purpose of 
fostering the political education of the countiy on the largest 
scale in civil and public activities,” said Justice Ranade. The In- 
dian Liberals looked to Britain for guiding the Indan people 
to overcome their social and cultural backwardness and for train- 
ing, them in the art of .representative government., "'To Eiiglaiid 
:'vve look for inspiration and guidance. .. .From England must 
cfoine the crowning mandate which will, enfranchise our peoples. 
England is otir political ' guide. We have great' confidence in 
the justice and generosity of the English ^Deople. We have 
abounding faith in the liberty-loving instincts of the greatest 
representative assembly in the world, the British House of Com- 
mons, the Mother of Parliaments, where sits enthroned the newly 
enfranchised democracy of those islands.” ( Surendranath Ban- 
ner jee in 1895). 

The Congress under the leadership of the Indian Liberals 
like Dadabhai Nowroji, Bannerjee, Ranade and Gokhale, from 
1885 to 1905 fought for administrative reforms such as the se- 
paration of the judiciary from the executive, the rights of the 
Indians to be admitted to public services, for rescinding of the 
Arms Act, against the economic drain which engendered povert);^ 
of the Indian people and the heavy military expenditure. 

The methods of constitutional agitation adopted by the Li- 
berals through the Indian National Congress, together with 
highly emotional appeals to the democratic conscience of the 
British people, hardly secured anything for the Indians. The 
situation in 1918 remained the same as it was in 1892. Most 
of the demands embodied in various Congress resolutions re- 
mained unfulfilled till 1918. Even the constitutional agitation 
organised by the Congress for such a mild demand as administra- 
tive reforms, the freedom of the press, were viewed with great 
disfavour by the British Government. Instead of meeting the 
■demands, the government enacted Section 124(A) and 153 ( A 
of the LP.C. in 1897 to combat -Congress activities. It was in 
1900 that Lord Ciirzon wrote to. the Secretary of State in Eng- 
land : "The 'Congress is tottering to its lall, and one of my great 
-ambitions while in India is to .assist it to a peaceful demise ” 
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Tlie non-Mfilment of tlie most important demands even 
within the system of British rule, and the repressive policy fol- 
lowed': by British Viceroys, Brought .about great disillusionment 
among the Indian leaders and masses. Even so great a be- 
liever in fairness of the British rulers like S/ Bannerjee remarked' 
that ''the history of the Civil Services is one imbroken record,.,' 
of broken promises,” The growth of an unsympathetic and 
illiberal spirit in the bureaucracy towards the new born hopes 
and ideals of the Indian people was a serious blow to the hopes 
and aspirations of the people. Political disillusionment spread 
in the country and coupled with disastrous famines which swept 
over the country at the close of the century resulting in great 
economic distress, brought the people on the verge of a revolu^ 
tion. This was further accentuated by the high-handed policy 
of Loi’d Curzon. Unemployment among the educated youths, 
brought about further difficulties for the rulers. The defeat of 
Russia by Japan in 1905 and that of Italy exploded the belief in 
the invincibility of the white race. The Indians began to shed 
their inferiority complex and felt confident of doing away with 
the Britist rule in India. 

It was in this period of turmoil and disillusionment, that the 
Morley-Minto Reforms of 1909 were passed which marked the 
next important landmark in the constitutional history of India. 
These Reforms increased the representative element in the Legis- 
lative Councils and extended its powers, but in no way this was a 
new policy or a new departure. These Reforms were essentially 
evolutionary in character; the change they introduced was one of 
degree and not of kind, the object being to associate the people 
with the Government in the decision of public questions to a 
greater extent than before. The Reforms introduced by the Act 
of 1909 were not in any way a step towards parliamentary govern- 
ment. It only tried to meet the political demands of the Con- 
gress half-way and hence the Congress welcomed the Reforms 
and Gokhale spoke of their 'generous and fair nature.’ 

The fatal weakness of these Refoims were soon visible and 
instead of co-operation they introduced an element of challenge 
and of obstruction, that is influence without responsibility. The 
Great War of 1914-18 gave an opportunity for India to show her 
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.loyalty a'nd' co-operation inspite of ill-treatment by the British 
■Rules. These supreme ■ qualities of -loyalty and co-operation at 
once impressed the Members of the British Parliament and, on 
August 20:,1917,,,aii announcement was made in Parliament to the 
effect that the British Government desired to grant self-go verii- 
.ment to India gradually so,' that .India could realise independence 
...in due course. .The Reforms .that followed this announcement 
-embodied the, principle, ,of the British Policy .in.' India,. , viz., „pro- 
gressive reali,s,atiGii ^'o£ responsible government.. ., , : . 

The Act of ' 1918 ' introduced several changes in the Coiisti- 
'tution of India, as regards bothythe :'central and the provincial 
^ governments. The , central Legislature was made bicameral; "in 
both the chambers— the Council of State and the Legislative As- 
.sembly— there was majority of elected members. Additional po-' 
wers were granted to Indians to influence and criticise the Gov- 
■'.ernment. In the Provinces the system of dyarchy was ' intro- 
duced. Its essence is a division- of die Executive, into the Re- 
served-Half and the Transferred-Half, the foimer responsible 
through the Secretary of State for India, to the British Parlia- 
ment and the latter to the electorate for the administration of 
certain matters of government. The latter was made respon- 
, sible through the Legislative Council, to an Indian electorate foi' 
the administration of certain other subjects. Dyarchy was wor- 
ked in different Provinces untiM937, with different degrees of 
success. 

The main criticism of this aspect of the Reforms was that 
the subjects of most vital importance were kept Teservecf and 
even with regard to "transferred! subjects for which they 
needed finance, it was outside the control of the Ministers. 
The Report, therefore, did not meet the demands of the Congress 
and even of the Moslem League. The Indian leaders were there- 
fore forced to embody in the Congress-League Scheme such 
principles like self-determination of India and the immediate 
grant of self-government. 

Considerable discontent had grown among the Indian peo- 
ple following upon the financial burdens of the War, the rising 
prices and profiteering, all of which led to great economic dis- 
tress among the Indian masses. The post-war revolutions in Ger- 
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many, Austria and Russia which led , to, the overthrow of power- 
‘dynasties had a galvanising effect on the minds of the Asiatic 

peoples.,, „■ 

The growing discontent in the country forced the British 
Tillers to appoint the Indian Statutory Commission in 1927 to 
nTake a new Constitution for India. The Commission submitted 
its report in 1930. After that, three Round Table Conferences 
were summoned at London in 1930, 1931, and 1932, to discuss 
proposals for the making of the new constitution. In 1933 a 
White Paper was isisued laying down definite proposals for re- 
form, which were submitted to a joint select committee of Par- 
liament for examination and report. The Report of this Com- 
mittee was made the basis of the Government of India Act, 1935. 

Government of India Act, 1935 

The Act ^vas brought into operation in the Provinces in 1937 
because negotiations were in progress to secure the willingness 
of States for inaugurating the Federation of India, which was 
contemplated in the Act of 1935. But before anything could be 
done War broke out in 1939. Indian leaders refused to make 
India a party to the War without her consent; popular minis- 
tries resigned in eight Provinces; the Moslems took the oppor- 
tunity of demanding a separate Moslem State, in the event of 
independence being granted to India. The entry of Japan in the 
War and her conquests on the borders of India, particularly 
in Mala}Ti and Burma, which led to the fear of a Japanese inva- 
sion of India in the early days of 1942. To secure the willing and 
active co-operation of India, the British Cabinet sent late Sir 
S. Cripps to India with fresh proposals for the governance of the 
country. Negotiations failed and a "Quit India' Resolution was 
passed by the Congress in 1942 at Bombay. The Resolution 
demanded complete independence; while the Moslem League 
agitated for a separate sovereign State. After the close of the 
war in 1945, fresh elections were held in 1946 from which it was 
evident that the demand of the Moslem League for a separate 
Moslem sovereign State had the support from the majority of the 
Moslems in those parts where they had a clear majority. 
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Under these circumstances the Labour Government sent 
Cabinet Delegation' to India ■ in March 1946 with the Secretary^ 
of State for, India, to settle the Indian constitutional problem and 
to use 'their utmost endeavours to help her to attain her freedoiii: 
as speedily and fully as possible/ . On May 16, the Mission pul 
forward the following proposals with the full ■ approval of Efiiv 
Majesty's Government 

(1) There should be a. Union of India embracing both British 
India and the States; which would deal with the following 
subjects; Foreign affairs, Defence and Gommunicatioris; arid 
should have the powers necessary to raise finances re- 
quked for the above subjects. 

(2) The Union should have an Executive and a Legislature 
constituted from British Indian and States representatives, 

(3) All subjects other than the Union subjects and all residuary 
powers should vest in the provinces. 

(4) Provinces should be free to form Groups with the Executive 
and Legislatures, an each Group could determine the pro- 
vincial subjects to be taken in common. 

(5) To work out a Constitution on the basis of these broad prin- 
ciples, the Viceroy should summon a Constituent Assembly 
at New Delhi consisting of representatives of British India 
elected by the members of the Provincial Legislatures in 
such a way that as nearly as possible for each one million 
of the population there should be one representative and the 
proportion between the representatives of the main commu- 
nities would be on tlie same basis. Representatives from the 
Indian States would join the Assembly later. 

(6) There should be a special Advisory Committee consistnig 
of all important subjects including minorities to formuhifc 
fundamental and minority rights and to recommend tliefr 
inclusion in the Union Group and provincial constitutions, 

(7) During the making of the Constitution, the administration 
would be carried on by an interim Government having the 
support of the major political parties. It would be a purely 
Indian government except for its head, the Governor - 
General. 
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The proposals seemed for a time to find favour with the main 
political parties, but differences of opinion soon manifested them- 
selves over the interpretation of some of the clauses of the pro- 
posals as a result of which they were dropped. 

In the meantime a Constituent Assembly of the Mnd pro- 
posed by the Cabinet Mission was elected and the first session 
was held on 9th December 1946, the Moslem League boycotting 
it. Wlien it dawned on the Indian leaders that inspite of theii* 
best efforts pai'titioii of India seemed inevitable, the British Gov- 
ernment on June 3^, 1947, made a statement providing for the 
.partition of India in case the voters in some of the districts 
where the Moslems had a clear majority w^ould vote for the parti- 
tion. The vote taken was in favour of partition and accordingly 
India was divided into two independent States, India (or Bha- 
rat) and Pakistan. The final transfer of power took place witli 
effect from August 15, 1947. The legal basis of this transfer of 
power is the Indian Independence Act, passed on July 18, 1947, 
by the British Parliament, which declared two independent domi- 
nions to be set up in India, to be known respectively as India and 
Pakistan; demarcated the territories of the two Dominions and 
provided for the determination of the boundaries of the Provin- 
ces of Bengal, the Pimjab and some of the disputed areas in As- 
sam by a Boundary Commission. With regard to about 600 In- 
dian States, the British Parliament made a declaration that the 
treaties, agreements and usage in force would lapse from 
August 15, 1947, making them legally independent and allowing 
them to decide whether to maintain their independence or 
to join any one of the tw^o Dominions. The legislative powers 
were to be exercised by the Constituent Assembly which was 
already in existence and the governance of the coinitrv was to 
be carried on in accordance with the Government of India Act, 
1935, and the Orders-in-Council made thereunder, with sucli 
modifications as might be made by orders of the Governor- 
General. 

India was allowed to have her own domestic and foreign 
policies and she was also free to make her Constitution which 
would suit her conditions, and free to decide, whether she would 
continue to be a Dominion in the Commonwealth or an ind 


IC 2 



18 , ■ ELEMENTS OF CONSTITUTIONAL LAW : " 

pendent State outside the Commonwealth. India selected that 
course which suited best to the needs of the country and whicli 
was to the best advantage of the country as a whole. Taking ad- 
vantage of a newly won freedom, India started framing her own 
foreign policy without control or interference from any power 
outside and she initiated and carried out such policies and pro- 
grammes both at home and abroad which would raise her repu- 
tation both ill the eyes of the people of India as also of the people 
and, the nations of the world at large. It no doubt took her a long 
time to frame her Constitution and during the interim period the 
Government of India Act, 1935, was adopted with certain modi- 
fications so as to bring the Act in line wuth the new political sta- 
tus acc|uired by India. The Governor-General was the constitu- 
tional head of the Dominion of India and he necessarily acted 
on the advice of the Ministers. 

The Constituent Assembly after finishing the preliminaries 
with regard to the nature of the Constitution to be adopted for 
this country appointed a small Committee of experts to prepare 
a draft of the Constitution on the basis of the general principle,? 
approved by them; discussed the draft article by article; and 
finally adopted with important modifications the Constitution on 
November 26, 1949, which came into force on January 26, 1950, 
declaring India to be a Union of States, aiming to constitute In- 
dia as a Sovereign Democratic Republic. 

The Freamble. The aim of the Constitution has been stated 
clearly in the preamble. It is merely an introduction without 
legal significance, a statement of purposes and not a grant of 
jurisdiction. It is to secure to all citizens of India social, eco- 
nomic and political justice; liberty of thought, expression, belief, 
faith and worship; equality of status and of opportunity; and to 
promote among all fraternity, assuring the dignity of the indivi- 
dual and the unity of the nation. 

The preamble thus serves two important purposes : firstly it 
indicates the sources from which the Constitution comes, from 
which it derives its claim to obedience, viz., the people of India, 
whether voters or not. The political power in the Indian Re- 
public, fundamental law and other aspects are all derived and 
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foiiiided OB the consent and acquiescence of the people. It is 
not an imposed document like that of the Government of India 
Act, 1935, as the opening words of the preamble suggest. Se- 
condly, the Preamble states the great objects which the Consti- 
tution and the Government established by it are expected to 
promote : justice, liberty, equality and fraternity. 



CHAPTER 2 


FUNDAMENTAL RIGHTS 

Tlie Indian Constitution follows the modern practice in lay- 
ing down certain fundamental rights for the benefit of the citi- 
zens. This is a' sub|ect ill' which 'every citizen is interested and 
therefore the framers have adopted these rights for the achieve 
ment for which other countries have struggled for centuries to- 
gether, while in India we have got them almost overnight. Part 
III deals with fundamental rights which is the most important 
and the vital part of the Constitution. As only six years have 
passed since the adoption of the Constitution it is too early to 
give any final opinion on the fundamental rights. 

The declaration of fundamental rights is the most elaborate 
yet framed by any Legislature in the world. A request foi 
granting fundamental rights was made before the Simmon Com- 
mission in 1928, but this request was turned down. In 1926-27 
a similar demand was made by the Indian National Congress, 
but was negatived. In 1933-34 before the Joint Parliamentary 
Committee, many members wanted a declaration of rights, assur- 
ance to minority communities and the equality before Laiv. But 
the Simon Commission observed, "'We are aivare that such pro- 
visions have been inserted in many constitutions. Experience 
has shown us that abstract declarations are useless.'' Even before 
India was partitioned, the Cabinet Mission in 1935 had accepted 
the principle of safeguarding the Constitution of 1935, because 
the problem of the minorities, and the communal problem were 
very acute and hence there was a very urgent need of having fun- 
damental rights. Before the Constitution was drawn up India had 
become independent and the result was that fundamental rights 
were embodied in the Constitution. 

The necessity of having fundamental rights has been proved 
beyond doubt, but there are many \yho still doubt the wisdom 
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uf lEcluding fundamental rights in the Constitution. Even Six 
M. Gwayer was opposed to this idea in the beginning, but was 
obliged to change his views later on. But taking the experience of 
democratic process, we find that the declaration of fundamental 
rights is necessary to maintain the liberties of the citizens and 
working out Parliamentary Democracy. In order that de- 
mocratic principles may operate, minorities be respected, pro- 
tection of life and liberty be granted, it is essential that govern- 
ment of persuasion and free political discussion be made possible. 
It is absolutely nec<^ssary to prevent transient majority to pounce 
upon the rights of the people through legislature without the 
protection of fundamental rights. It will only establish a reign 
of the tyranny of the majority if they are not subject to the greater 
and wider wishes and welfare of the people at lai*ge and the 
establishment of a Welfare State. Fundamental rights are in the 
nature of a break on the Parliament and Legislature. They are 
prohibitions of Government action, they are the part of the 
Supreme Act of the people. Mere enumeration has no value, 
but effective and speedy methods and judicial review are essen- 
tial. Our constitution does this and these rights are justiciable. 
The necessity of embodying fundamental rights has led the 
framers to insert Article 13, the significance of which has not 
been understood and appreciated so far. By a mere stroke of 
pen the Constituent Assembly has rendered all customs and 
usages which are inconsistent with the Constitution as void. Bad 
practices and usages die very slowly, but here they are just made 
void. It is felt by many that the construction upon this article by 
the Supreme Court in Keshava Menon v. State of Bombay, 1951, 
6 D. L. E. 97 (S. C.) S. C. C.R. 228 (234, 256), falls short of 
the true meaning of the Artirle 13. There are additional rights 
for peculiar economic and social conditions of India. We have 
derived our inspiration from the elaborate provisions of the Irish^ 
U.S.A., and English Constitutions, but mutafis mutandis. The 
fundamental rights enjoyed by the Englishman or the American 
are crystallised In their judicial decisions but this is not the case 
with India, as this would endanger our Constitution. 

The fundamental rights as laid down in our Constitution 
can be grouped under seven convenient heads as under : 



22 ; , 'x;' law; 

(1) Right to Equality : (Arts. 14-18); 

(2) m^ to (Arts. 19-22, & 358); 

; ( 3 ) Right ; against Exploitation ' : ( Arts. 23-24 ) ; 

' (4); Right to Freedom of- Religion: (Arts. 25-28);"; 

(5) Cultural and Educational Rights : (Arts. 29-30); 

* (6) Right to Property : (Art. 31); 

(7) Right to Constitutional Remedies : (Arts. 32-33 & 359). 

(1) .Right to Equality . The Indian Constitution uses tlie 
expression right to Equality in two senses, viz., ' equality before 
law^ and "equal opportunity’. (Arts. 15, 16% The framers of 
our Constitution devoted one full year in studying the Consti- 
tutions of other countiies in order to incorporate everything that 
was good into our Constitution so as to make it comprehensive 
and better. Article 14 provides, "‘the state shall not deny to anv 
person equality before the law or the equal protection of the laws 
within the territory of India.” The phrase " equality before law ’ 
is an expression from the English Common law while the ex- 
pression " equal protection of the laws ’ is an expression from 
the Constitution of the United States. In trying to take the ad- 
vantage of both these expressions we have introduced more com- 
plications which are being settled by the Supreme Court. Sup- 
remacy of Law or Rule of Law as implied by Dicey meant the 
supremacy of ordinary law and excluded arbitrariness. Dicey 
also meant equality of law of all citizens. In its true sense it 
means equality of rights and duties of the citizens. In India 
the phrase will mean that all citizens will have equal protection 
of law irrespective of any distinction. It does not mean that al! 
persons should be treated alike. Some sort of classification of 
the application of law is also envisaged in these provisions, and 
the Supreme Court has settled the meaning well in the cases 
brought before it. 

However, our Constitution recognises certain exceptions 
founded on international law, comity of nations, while some are 
based on political grounds. Article 51 recognises foreign sove- 
reigns, ambassadors^ and alien enemies who are recognised as 
privileged persons and against whom in the words of Jennings, 
■""the right to sue and be sued, to prosecute and be prosecuted, 
for the same kind of action,” is denied. As to exceptions in 
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favour ■ of tlie ' executive head of . the ■ Union and the States., ' and' 
public officials^ they are generally treated under Article 361. 

The phrase equal protection of law’ is taken from the Ame- 
rican Constitution and has received the same interpretation as 
is found in xlmerica. It is a doctrine evolved by judicial interpre- 
tation and pressure of circumstances. The clause is ari effective 
safeguard against the executive and legislative arbitrariness, pis- 
crimmation ill the execution of law is not allowed as it hinders 
democratic process and individual liberty. "It was not permiS' 
sible for the Legislature to leave the Executive with an im- 
guided discretion. The Legislature is guilty of unequal protection 
if it does not lay down any standard according to which the dis- 
cretion is to be exercised by the Executive in the matter oi 
granting sanction under section 197 of the Criminal Procedure 
Code.” (Sastri, C. J. State of West Bengal u. Anwar Al% 1953, 
S.G.A. 835 (846) ). The Executive of India are in terror of this 
article, for Article 14 appHes not only to laws but to Executive 
Acts and hits the Executive and the Legislative actions. Article.? 
15 and 16 make for separate provisions for the working out of 
Article 14 in order to ensure its effective working. 
The provisions are peculiar to this country only and are not 
found in any constitution of the world. All that has been achi- 
eved by Science and Politics is made available to all people in 
India. There is equality as between the sexes. There are cer- 
tain provisions even for backward classes, which have been 
deleted by the x\mendment of 1951. The Legislature has also pass- 
ed the Untouchability Act, making it a criminal offence on the 
part of those who practice untouchability. Nowhere in the con- 
stitution is untouchability defined. Provisions were introduced 
in order to achieve social equality, Herein we find the levelling 
process and the working of democracy in its true colours. Herein 
we also find an echo of the Soviet Constitution. 

(2) Ri^nt to Freedom: Article 19 conditions the usual 
liberties of citizens. The list is quite comprehensive. These 
rights, which are enjoyed by all citizens are not absolute. They 
are properly qualified and limited. They are with reference to 
the rights of others. For example, my right to move an)where 
does not enable me to enter any premise I like. The restrictions 
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imposed by the legislature are for public good. Rights are dec- 
lared in unqualified terms but later on they are properly qua- 
lified.'' TO may suggest that rights have been given by one 
hand and immediately taken away by the other. But no coiistl- 
tiition in the world has or can have absolute rights. If there is to 
be progress social, economic and political, rights mmf be qua- 
lified in the larger interests of the State and society. Ow: 
Constitution-makers liavc tried to include the essence of all the. 
other constitutions in Article 19. They were not' sure that the 
judiciarv would impose ' restrictions accorcling to the spirit 
of the times. In America, restrictions have been evolved by 
the Judges and as already stated, “the American Constitution is 
what it is as the Judges have said Avhat it should be.'’ But in 
India this has not been left to the judiciary and hence they are 
properly codified. 

Under right to freedom’ there are nine different matters as 
under : (a) All citizens shall have the right to freedom of speech 
and expression; (Art. 19(1) ), but the State has the power to 
make any law putting reasonable restrictions on any law rela- 
ting to libel, slander, defamation, contempt of court, or any mat- 
ter which offends against decency and morality or which under- 
mines the security, of, or tends to overthrow the State (Art. 
19(2) ). 

From the above it should be quite evident that clause (1) is 
dependent on clause (2). The important word in clause (2) is 
'reasonable^ and what are reasonable restrictions will ultimately 
depend upon the court, and for which no definite standard can 
be laid down. As a matter of fact the words reasonable restric- 
tions’ in clauses (2) to (6) of the present Article, the Indian 
Constitution imported within these clauses the American doct- 
rine of judicial re^dews with this difference that wdiile in the 
U.S.A, the Supreme Court had to assume the power of reviewing 
legislative acts under cover of interpreting the "due process’ 
clause, our Constitution specifically confers this power upon the 
Court by the use of the words reasonable’ in clauses (2) to 
(6) of 'article 19. The Supreme Court of India has, in this con- 
nection, observed “as regards fundamental rights. this 

Court has been assigned the role of' a sentinel on the qui ulue.” 
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‘-{State, of Madras v. Row^ 1955, S.C.R., :597). It follows there- 
fore that what are reasonable restrictions of the freedoms guaran- 
teed by the various sub-clauses is a matter to be decided by the 
Court, when a case comes before it in the light of circumstances 
attending the case and no fixed standard of reasonableness can 
Ibe laid down for the guidance of the Judges, who would be lar- 
,,gely guided by ■their own economic and social philosophy,siib- 
..feet, of ' course, to precedents. ■ 

. Conflict betioeen two Fundamental Rights : Apart from the 
question of validity' of retrictions being imposed upon. the Fim- 
damental Eights declared by the different clauses of Art. 19(1) 
and under the several limitation clauses (2)- (6), a question may 
arise as to the interpretatition that the Court should make Avhen 
the application of one Fundamental Right would conflict with 
another. In Yasin v. Town Area Co7mnittee, 1952, S.C.R., 572, 
the learned Judges took the view that all parts of the Constitu * 
:tion must be read together : ''When two Fundamental Rights 
•come into conflict and is sought to be extended to extreme and 
logical conclusions at the expense* of the other, a Court would 
be slow to recognise and uphold such an extension of a funda- 
mental right which infringes and violates another fundamental 
right.” The Bombay High Court in State v. Damodar, 1952, 7 
D. L. R. 32, (38) Bom;, has similarly observed : "a restriction 
which fractionally interferes with the right of freedom of move* 
ment of one section of the public in the interest of the only way 
in which another section of the public can exercise its rights of 
pursuing its occupation^ cannot be said to be unreasonable.” 

Even under the English, American and the other constitu- 
tions, freedom of speech and expression are regarded as 
normal In England, the limit of the freedom is that impo- 
sed by the ordinary law relating to defamation, sedition, blasp * 
liemv, contempt of court and public order. In the United Statees 
restrictions have been adopted under the Doctrine of Police 
Power of the State,” on grounds of protection of the State from 
internal and external aggression and prevention of libel and 
slander, and contempt of Couit. In the United States the free- 
dom is curtailed under the ‘'clear and present danger testf' viz,, 
that the utterance if allowed, would really imperil safety. Thus 
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the Court would not tolerate censorship of the press on any 
ground in time of peace, though such a measure may be neces- 
sary ill time of war, nor punish criticism of Judges unless the 
test, as stated above is satisfied. In India clause (2), as amcnv 
ded by the Constitution (First) Amendment Act, 1951 enables 
the legislature to impose restrictions upon the freedom of speech 
and expression on the following grounds, namely (i) security of 
the State, (ii) friendly relations with foreign States, (hi) public 
order, (iv) decency or morality, (v) contempt of court, (vi) de- 
famation, and (vii) incitement to an offenc;e. 

(b) Freedom of Assembly: (Art. 19(1) (b) ) to be read with 
Art. 19(3) ). To assemble peaceably and without arms. The veiy 
idea of Government, republic in form, implies a right on the part 
of citizens to meet peaceably for consultation in respect of pub- 
lic affairs. Our Constitution however guarantees the above right 
subject to three limitations, namely, (a) the assembly must be 
peaceable; (b) it must be unarmed; (c) the State may impose 
any reasonable restrictions as may be deemed necessary in the 
interest of public order. There are several existing Central Laws 
which restricts this right. Chapter VIII of the Indian Penal 
Code lays down the conditions when an assembly becomes " im* 
lawful.” Section 141 of the code lays down that an assembly 
of five or more persons becomes an unlawful assembly with the 
common object of the persons composing the assembly In any 
of the following manner, namely, by means of criminal or show of 
criminal force, to overpower the Government or any public ser- 
vant in the exercise of his lawful powers, or to take possession of 
any property or to deprive any person of the enjoyment of his in- 
corporeal rights ; to resist the execution of any law or legal pro- 
cess ; and to commit any mischief of criminal trespass or any 
other offence. The Arms Act, 1878, forbids individuals eithe^r to 
possess or bear arms. The Constitution goes further than the 
existing law by providing that a citizen has no constitutional 
rights to carry arms to any assembly, whether lawful or unlawfiii 
unless he is an official on duty. , 

But the law may impose reasonable restrictions on the en- 
joyment of such a right in the interest of public order (Art. 19 
( 3 )).- 
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(c) Freedom to form Assocmfiom {Axt 19(1} to he" 
read with Art. 19(4) ). In the American constitiition there is 
no specific guarantee of such a right and as a result of this till 
1908 trade unions were held to be illegal, being restraints oa^ 
inter-state commerce. It was only in 1937 that the Supreme 
Court recognised their legality and the rights of the workers to* 
join the unions, since their object was a legitimate one, namely^ 
improvement of the conditions of the workers in general. In 
England freedom of association for a lawful object is allowed^ 
unless some unlawful means is adopted. The imlawtul means 
may include conspiracy, trade disputes and quasi-military orga- 
nisations. 

Our Constitution empowers the State to make reasonable 
restrictions upon the above rights on two grounds : (a) Public 
order, and (b) Morality. 

The existing law of India relating to associations and unions- 
broadly follows the lines of England law. A group of statutes 
are there which regulate the formation, organisation and w^orking 
of particular associations in the public interest. For example, 
the Company s Act, 1913 ; Insurance Act, 1938, Partnership Act 
1932, and similar other laws which have been enacted for the^ 
purposes of regulating the activities of particular associations. 

(d) Freedoms of Movement and Residence : Article 19(1) 
(d) and (e) tobe read with Article 19(5). The articles re.: 
movement, residence and settlement are not specifically men- 
tioned in all the Constitutions. In the United States these rights 
are sought to be secured by Section 1, Fourteenth Amendment,, 
which confers dual citizenship and prohibits the States from 
making any law which abridges the privileges or immunities" of 
citizens of the United States. 

In India the rights enumerated in Clauses (d) and (e), 
have for their object the removal of all internal barriers in the 
country and to make India as a whole the abode of citizens of 
India. These provisions are therefore complementary to Article 
5 which provides a single citizenship. But the State under Ar- 
ticle 19(5) may impose restrictions upon the three freedoms in> 
the interest of the general public, and for the protection of the 
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interest of any Scheduled 'Tribe. This is because, like , other indi- 
■vidual rights, these rights cannot be absolute. Even in England: 
the individiiars .right of free movement and access' is denied in 
'die case of prohibited places and protected areas under the Offi- 
cial Secrets Acts. Similar restrictions on' movement and travel- 
ling may also be imposed by law in all countries, in order to 
prevent or control epidemics, contagious diseases or the like. 
For example, a person suffering from infectious disease may 
be prevented from moving freely and thus spreading the disease. 
Similarly, healthy persons may be prevented from entering a 
plague-infected area in the interests of the general public. Stra- 
tegic places and other fortified areas may also be prohibited in the 
interests of general public. Similarly, a provision for the extern- 
ment of persons from particular localities becomes necessary 
because their presence may endanger the peace and safety of 
tlie citizens living in that locality. What restrictions can be con- 
sidered reasonable must depend upon the substantive as well as 
procedural standpoints. 

(f) Freedom of Property: Article 19(1) (f). By this ar- 
tiele a citizen can reside and settle in any part of the territory 
of India and acquire, hold and dispose of property. This right 
of property consists not merely in ownership and possession but 
in the unrestricted right of use and disposal. But like other in- 
dividual rights, it is not absolute, and is subject to— (a) the police 
power; (b) taxing power; and (c) right of eminent domain all 
of which belong to the State. 

In the Constitution of United States, the 14th Amendment 
uses the word property in juxtaposition with liberty, as the Courts 
have also interpreted the word property to mean an essential 
condition of liberty. In England also every Englishman ha.s 
three absolute rights in the free use, employment, and disposal of 
all his acquisitions without any control or diminution, say onty 
by the laws of the land. 

In India there is some controversy as to the precise scope of 
the guarantee embodied in Article 19(1) (f), namely, whether il: 
covers both abstract and concrete rights of property. In CMfran- 
pt LaTs case, it has been held that the right under this Article 
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means the right to possess as well as to enjoy all the benefits 
which are ordinarily attached to the ownership of property, and 
it also includes the right to enjoy all the concrete rights which 
follow from ownership. But in State of W, Bengal v, Subodh. 
Gopal it was held that this Article deals with the right to own 
property and not the right to the property owned (which is dealt 
with in Article 31). But the unanimous judgment is that Article 
19(l) (f ) applies equally to concrete as well as abstract lights of 
property and this view is being maintained in subsequent cases. 

Article 19(5) authorises the State to impose reasonable res- 
trictions on the exercise of right of property— (1) in the interest 
of the general public ; (2) for the protection of interest of any 
Scheduled tribe. 

AHicle 19(1) (/) and 31. Both these articles deal with the 
right to acquire, hold and dispose of property. Clause (1) of 
Article 31 guarantees the right not to be 'deprived of ones pro- 
perty save by the authority of the law." While Clause (2) of 
article 31 guarantees that private property cannot be acquired 
or taken possession of by the State except for public purposes 
and without payment of compensation. The question is whether 
there is any overlapping between these two articles and the 
situation in some of the later decisions has been complicated, 
and the present position can by no means be said to be clear. The 
opinion in Gopalan’s case was that the capacity to exercise the 
right guaranteed under article 19(1) (f) was gone when proper- 
ty was compulsorily acquired under Article 31(2). This rea- 
soiling was followed by the High Courts in many cases to hold 
that Article 19(1) (f) had no application when a person was de- 
prived of his property by law enacted by a competent legisla- 
ture under Article 31(1) or when the legislature provided for its 
acquisition or requisition for public purposes under Article 31(2). 
As a result of this a citizen had no right to inquire into the rea- 
sonableness of laws coming under either clause (1) or (2) of 
Article .31. As a result of all this no cut and dry test can be 
formulated as to whether in a given case the owner is deprived 
of his property within the meaning of article 31 ; and each case, 
therefore, must be decided on its merits. 

(g) Freedom of Frofession, Article 19(g) to be read with 
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Article 19(6) . '‘All citizens shall have the right to practice any 
profession, or to carry on any occupation, trade or business” 
This freedom, means that every citizen has a right to choose the 
-employment or to take up any trade or calling, subject only to 
the limits as may be imposed by the State in the interest of the 
public welfare. This article does not guarantee a monopoly to 
any individual or association to carry on any occupation. The 
right to carry on a business includes the right to choose it at any 
time the owner likes. 

In the Constitution of the United States although no speci- 
fic provision guaranteeing this right has been made, it has been 
held by judicial interpretation that all citizens have a right to 
the freedom of trade, business and profession, subject to such 
restrictions as the State may think fit to impose in the interest of 
the common good. Even the Swiss Constitution by Article 31 
•guarantees the freedom of trade and industry. 

But this right may be subjected to reasonable restrictions 
In the interest of the general public, for example, when the 
business carried on is a public utility service or when the closure 
.assumes the form of a lock-out' and raised an industrial dis- 
pute which the legislature wants to prevent. What the article 
guarantees is the limited right to carry on trade or profession 
depending on the terms and conditions as may be imposed by 
the statutes in the interest of the general public. The right of a 
lawyer to practice is not a natural, or absolute right but is subject 
to the terms and conditions laid down in the Bar CounciFs Act 
which requires an Advocate to get himself enrolled and then to 
practise in different courts in India. Under Clause 6 of Article 
19 the power of the State may be used in— (1) prohibiting inhe- 
rently dangerous or immoral occupations which cannot be al- 
lowed to exist at all, for example, gaming, sale of intoxicating 
drugs ; (2) forbidding the employment of women and childrexi 
in certain services like the mines, in the interest of their health 
.and safety; (3) to impose regulations for public safety as in 
the case of pubhc carriers requiring them to fix and publish their 
charges periodically; (4) imposing regulations for the protec- 
tion from fraud of other traders, for example, punishing the for- 
ging of trade marks; (5) prohibiting the conduct of certain 
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liiisiness within specified areas, for example, mamtainiiig a stable 
within the crowded limits of a city ; preventing the monopolistic 
■control of a business by a trader and prohibitiiig coinbinatioiis 
in restraints of freedom of trade ; and ( 6 ) undertaking to intro- 
duce labour legislation for the purposes of regulating the hours 
of work, prescribing holidays, sick leave, and other facilities to 
the employees. If the State itself seeks to carry on a trade or 
business ousting private traders from that trade wholly or part- 
ially the State could be justified to do so only if it was reasonable. 
However, the Amendment of 1951 exempts the State from that 
condition of reasoiiilbleness, by laying down that the carrying on 
of any trade, business, industiy or service by the State would 
not be questionable on the ground that it is an infringement of 
the rights guaranteed by Article 19(1) (g). Hence, the State is 
now free either to compete with private traders or even to create 
a monopoly in favour of itself without being called upon to jus* 
'"lify itself in the Court as reasonable, 

Noife.— Article 19 must be studied with Article 358 which 
enacts that the above provisions of article 19 are liable to be 
.suspended cluring the time that a Proclamation of Emergency is 
:in operation. Article 358 provides that during a Proclamation of 
Emergency, the State including legislative, executive and local 
.authorities shall be free from the restrictions imposed by Article 
19. But with the expiry of the proclamation the rights under Ar- 
ticle 19 will automatically revive. 

Protection of Life and Personal Liberty (Art. 21) 

This is the most cherished thing in the world. Article 21 
provides, "no person shall be deprived of his life or persona] 
liberty except according to procedure established by law,'' The 
object of this Article is to put a restraint upon the Executive so 
that it may not proceed against the life or personal liberty of the 
individuals save under the authority of law. The Article is not 
intended to be a constitutional limitation upon the powers of the 
legislator otherwise conferred by the Constitution. Aricle 21, 
read with Article 22 contains all the provisions relating to de- 
privation of life or personal liberty, as distinguished from restric- 
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tion of right to move freely throughout the territory of India as- 
given under Article 19(1) (d) and (5). 

The Fifth Amendment to the Constitution of the United Sta- 
tes declares, ''No person shall be deprived of his life, 

personal liberty or property without due process of law.'" Tim 
14th Amendment imposes similar restriction on the State aiitho- 
rities. These two provisions are conveniently referred to as tlie 
'due process clauses." The American judiciary has a right tc 
declare a law as bad even though the competence of the legisla- 
ture to enact such a law is perfectly ’within the limits of the- 
Constitution. In the Darmoiith College case^ the due process 
clause has been defined as the "process of law which hears be- 
fore it condemns, which proceeds upon enquiiy, and renders 
judgment only after trial. Its meaning is that every citizen shall 
hold his life, liberty and property and immunities under the pro- 
tection of the general rules, which governs society.” In short 
'due process" as regards criminal trial means that no person is to 
be punished except for a violation of definite and validly enacted 
laws of the land, and after the trial conducted in accordance 
with the specific procedural safeguards written in the Bill of 
Rights, to secure, in short, a fair trial. In England the Magma 
Charta includes that "no man shall be taken or imprisoned or 
outlawed, or exiled, or in any way destroyed save by the lawful 
judgment of his fears or by the law of the land!" Explaining 
this the Privy Council have maintained that "in accordance with 
British Jurisprudence no member of the Executive can interfere 
with the liberty or property of a British subject except on the 
condition that he can support the legality of his action before a 
Court of Justice. And it is the tradition of British Justice that 
Judges should not shrink from deciding such issues in the face of 
Executive.” 

In India the duty of seeing that no member of the Execu- 
tive can interfere with liberty or property of the citizens except 
on the condition that he can support the legality of Ms action, 
devolves on our Courts. At the same time our Constitution does 
not guarantee the right to any particular procedure and though 
the Supreme Court has denied to itself the right to examine the 
reasonableness of any law depriving a person of his liberty, it has, , 
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in fact, interfered in many cases with such an ■ order depriving' 
the liberty of the citizens on the ground that the. .procediue laid 
.down by the law which authorises such' deprivation: has ■ not 
strictly been followed. Gii such grounds, the Court, in a procee-, 
ding for habeas corpus will at once set the prisoner ' at liberty. 
This principle has been applied to both the cases of punitive as 
well as preventive detentions. 

Note — The freedoms referred to in Article' 19(1) are' gua- 
ranteed to ,a citizen while he is a free man. But as soon as he is 
deprived' 6f his personal liberty, as under Aiticles' 21 
and 22, he' loses his capacity to exercise the several rights enii- ' 
nierated ..m the several sub-clauses 'of Article 19(1) and cannot : 
■complam of the infringement of any of those rights. ' 

Protection against Arrest and Detention in certain ' cases 

(Art 22)' 

This article provides a limitation on the power of the Legis- 
lature confe,iTed by Article 21, .to. make any law for the depriva- 
tion of personal libert)^ of the citizen. ' It follows, therefore, that 
■our Coiistitiitioii has given legislative powers to the States' and ' 
the Central Governinent to pass laws permitting preventive de- 
teidiGii, For this purpose Article 22 lays down the permissible 
limits williin whicli preventive detention powers can be exerci- 
sed by tlie legislature and prescribing the minimum procedure 
that must be included in any hwv permitting preventive detcm- 
tion and as and when such requirements are not observed the 
detention, even if valid, ab initio, ceases to be so in accordance 
with the ]3rocediire established by law and thus infringes the 
fundamental law of the detenu guaranteed under Articles 21 
and 22(5) of the Constitution. It should also be noted that Ar- 
ticles 21 and 22 are Independent provisions and are not governed 
by anything in .Article 19. 

Article 22 can be divided into two parts : One part dealing 
with persons arrested under tlie ordinary law of crimes and an- 
other part dealing with persons detained under the law of 'pre- 
ventive detention^ 

Under ordmary Law. When person is deprived of 
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sonal liberty, under the ordinary law of , the land, the arrested 
person must, as soon as may be after arrest, be informed of the 
grounds of his arrest, produced before a magistrate within 24 
hours of his arrest, and the arrested person is given the opportu- 
nity to consult a legal practitioner and to defend himself. 

Under,, Preventive Detention. Clauses ( 4 ) - ( 6 ) provide cer- 
tain limitations upon the power of the Union and State legislatu- 
res to make any law providing for detention without triaL Gov- 
eiimient is ordinarily entitled to detain a person in custody only 
for three months and it is for the Parliament to make a general 
law laying down the classes of cases who may be detained for 
more than three months. For detaining a person beyond three 
months, without trial, it has to obtain the report of an Advisory 
Board that there is sufficient cause for such detention. The de- 
tenu is also given the grounds of his detention and is also offered 
the earliest opportunity to make representations against such 
detention ( clause 5 ) . Under clause 6 the authority is not bound 
to disclose facts which may be considered by the authority to be 
against public interest to disclose. It is for the Courts to jeal- 
ously guard the above limitations and to see that they are not 
violated by the Executive or the Legislature, because 'preventive 
detention is a serious invasion of personal liberty and such mea- 
gre safeguards as the Constitution has provided against the im- 
proper exercise of the power must be jealously watched and 
enforced by the Court.” {Ramkrishan v. State of Delhi, 1953, 
S. C. R. 604). 

In other countries, preventive detention is usually resorted 
to in abnormal times like war or crisis. But in India on account 
of abnormal disturbances and the fear of external aggression it 
has always been found advisable to have this article even in 
normal times. As stated above the Supreme Court and High 
Courts have been very liberal in releasing persons detained 
under this Article, if they found that the grounds for detention 
were vague or procedure irregular. We are certain that in fu- 
ture this provision will have to be modified. 

At Common law, a person had no right to be defended by a 
Counsel. However in 1695 and thereafter laws were passed per- 
mitting the accused to be defended by a Counsel. In case if a 
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iTiaE was too poor to take the help and advise of a CoimseJ, 
he was provided legal aid at public expense; Under 
the Legal Aid and Advice Act, 1949, a fund has 
been established, partly contributed by the State, out 
of which legal aid is provided to persons having in- 
come below a given minimum, that is, £420 per annum, 
through a local Committee whether in civil or in criminal cases. 
In the United States, though there is no express provision in the 
Gonstitution requiring offer of free legal advice to an accused, 
the right has been deduced, so far as capital cases are concern- 
ed, from the right confen’ed by the 6th Amendment of the Con- 
stitution 'lo have the assistance of Counsel for defence/' In 
India, there is neither any constitutional nor statutory require- 
ment to provide legal aid to an accused at the cost of the State. 
Section 340(1) of the Criminal Procedure Code provides that 
the accused has the right to be defended at the trial by a Law- 
yer.. 

Considering Article 22 we find that clauses (1) and (2) of 
this Article suggest that the fundamental rights conferred by this 
Article gives protection against such arrests as are effected other- 
wise than under a waiTant issued by a Court on the allegation 
that the arrested person has or is suspected to have committed 
or about or likely to commit an act of criminal or quasi-crimi- 
nal nature or some activity prejudicial to the public or State 
interests. In short the Article was designed to give protection 
against the act of the executive or other non-judicial authority. 

For the application of cl. (1) two conditions are neces- 
sary : ( i ) The arrest must have been made without warrant of a 
Couit; and (ii) the person must have been taken into custody 
on the allegation or accusation of an actual or suspected com- 
mission of any offence of a criminal or quasi-criminal nature, or 
some act prejudicial to the public interest. 

Clause (2) sets a maximum time limit not only for the pro- 
duction of the arrested person before a magistrate but has a 
right to know the grounds of his arrest as soon as reasonable 
in the circumstances, and if the Court finds that a reasonable 
time has already passed and the arrested person has not been in- 
formed of the grounds of his arrest, the Court would order his 
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immediate release. ' So, even tho'ugh the' arrest had been valid, 
initially, the failure to supply the grounds within a reasonable 
time may render /wrAer, detention unconstitutional or illegal. 
The arrested person has also a right to consult and to be defend- 
ed by a legal practitioner. 

Clause (3). This clause is an exception to clauses (1-2). 
The' result is that . enemy, , aliens, as well as persons detained 
Tinder , the law of preventive detention have neither the. right 
to consult nor to be defended by any legal practitioner. Article 
22(5), of course, gives the detenu, a right of representation 
but he is not entitled to any hearing before the detaining 
authority. 

Clause (4). Under this clause, cannot 

be kept in preventive detention for more than three months 
without taking the opinion of the Advisory Board which con- 
sists of present or past High Court Judges. If the opinion of 
the Board is against detention for more than three months the 
detenu must be released forthwith. It shows that the Advi- 
sory Board is not to be consulted for detaining persons for three 
months or less. 

Clauses (5 and 6). When any person is detained, in pursu- 
ance of an order, made under any law providing for preventive 
detention, the authority making the order shall, ( except when if 
considers it to be against the public interest so to do) comniii- 
nicate to such persons the grounds on which the order has been 
made and shall aiBFord him the earliest opportunity of making 
the representation against the order. 

Clause (7). Parliament may by law prescribe— (a) The cir- 
cumstances under which, and the clause or clauses in which, a 
person may be detained for a period longer than three months 
under any law, providing for preventive detention without ob- 
taining the opinion of an Advisory Board in accordance with the 
provisions of sub-clause (a) of clause (4) : ' 

(b) the maximum period for which a person in any clause 
or clauses of cases may be detained under any law pro- 
viding for preventive detention: and 
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(c) the procedure to be followed by an Advisory Board In 
an enquiry under sub-clause (a) of clause (4). 

Clause (7) of the Article, provides for cases in which Par- 
liament can, by law, authorise preventive detention for : morC' 
than three months without obtaining the opinion of an Advisory 
Board. It may be supposed that this is only a minor exception 
to the general rule mentioned in clause (4), namely that no 
person can be detained for more than three months without the 
coiiCLirriiig opinion of the Advisory Board. 

Preventive Detention and Fundamental Rights 

The law relating to Preventive Detention as enunciated in 
clauses (4) to (7) of Article 22, is rather anamaloiis in a Chap- 
ter of the Constitution, which guarantees fundamental rights. As 
a matter of fact the law relating to preventive detention is by na- 
ture repugnant to democratic ideas, and no such laws exist in 
the U.S.A. or in England. It is, therefore, a very astounding 
fact that under "our" Constitution persons can be kept in pre- 
ventive detention both in normal times as well as in times of 
emergency. In emergencies like War, any enactment or law, 
however, tyrannical, or harsh, is welcome. Our constitution has, 
however adopted preventive detention as a subject matter of 
peace-time legislation, as distinct from emergency legislation 
during periods of stress and strain. 

The object of incorporating preventive detention in our 
constitution was to prevent anti-social and subversive activities 
from endangering the welfare of the infant Republic. At 
the same time, our constitution has also provided certain safe- 
guards to mitigate the harshness by placing fetters on the legis- 
lative powers conferred on this subject under Article 22. One 
practical result of incorporating preventive detention in peace- 
time is that the courts cannot question the sufBciency of reasons 
for depriving a person of his liberty. It may be noted that as 
India is still passing through an abnormal situation even six 
years after her independence, preventive detention may be treat- 
ed as a measure that is necessary to meet with the exigencies of 
a national emergency. In this connection, attention may be 
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drawn to two cases under the English Coiistitiitioiial Law, name- 
ly, Liuemtfge v. and DcirneTs oas'e in which it was laid 

down that the crown has no absolute power to commit, and 
that on a motion for Habeas Corpus^ the Court has the power 
to consider the snfficiencij oi the cause of commitment. From 
this point of view Liversidge's case is only an exception to the 
general rule prevailing in England based on the consideration 
of the exigencies of a national emergency. During the two 
Great Wars, regulations were framed under the Defence of the 
Realm Act. Inspite of this the House of Lords held, that the 
Courts could not interfere with an order of detention except 
where it had been made without good faith, the onus to prove 
which was on the person who challenged the order (Liversidge 
V. Anderson, 1942, A.C. 206). 

The traditional theory of ‘‘ personal liberty ’ as Dicey un- 
derstood it has undergone a revolutionary change since the de- 
cision in R. u. Halliday and Liversidge v. Anderson and inspite 
of what Dicey said with regard to personal liberty, which meant 
that physical restraint may be justified only on the ground that 
the person has been accused of some offence and must be brought 
before the Court to stand his trial, or he has been convicted of 
some offence and must suffer punishment for it, is no longer be- 
lieved in and it is now settled that Parliament may empow^er 
the Executive to make regulations for the detention without trial 
of person whose detention appears to be expedient '' in the inte- 
rest of public safety and the defence of the Realm.” 

In the Constitution of the United States, there is no provi- 
sion for preventive detention in times of peace but under the 
Internal Security Act, 1950, Sections 100-103, provision has been 
made for preventive detention in an ^emergency’. Invasion of 
the territory, declaration of War by Congress, insurrection within 
the United States in and of a foreign enemy, are the events in 
which the President may make a Proclamation of Emergency 
and during the continuance of such emergency, the President: 
is authorised to apprehend and by order detain '“'each person 
as to whom where there is a reasonable ground to believe that 
such person probably will engage in or probably will conspire 
with others to engage in acts of espionage or of sabotage.” This 
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is, no doubt, a grand departure introduced in the constitutional 
history of the United States, because this provision ■ has , not 
yet been given effect to, but as a result of evidence adduced 
before various committees, the Congress has found it necessarv 
to introduce such a clause in the constitution of the United 
'States.. , 

In India under our Constitution, the Legislature has been 
empowered to provide for preventive detention even in times of 
peace and Entry 3 of List III, authorises the Union and 
State Legislatures to provide for preventive detention to main- 
tain internal security, public order and the essentials of life, 
apart from any conditions of war. This is certainly an extra- 
ordinary departure from the English and American ideals of 
personal liberty. It is for this reason that the Courts in India 
have taken particular care and caution in applying a law passed 
under this power, even though they may not be competent to 
question the wisdom and the propriety of the provision itself 
but the Supreme Court has right to maintain as it did in Ram 
Krishan v. State of Delhi, 1953, S.C. 318, ''Preventive detention 
is a serious invasion of personal liberty and such meagre safe- 
guards as the Constitution has provided against the improper 
exercise of the power must be jealously watched and enforced 
by the Court.” 

The first Act of Preventive detention passed by Parliament 
under the above powers conferred by the constitution \vas Act 
IV, of 1950, which came into force on the 25th February, 1950, 
and after that the life of the Act has been extended from time 
to time. However, in future, this provision will have to be mo- 
dified though it is doubtful that it will entirely be abolished. 

Eight to Freedom of Religion (Article 25) 

One of the salient features of the Indian Constitution is 
that it establishes a secular state. It is difficult to say what is 
exactly meant by this clause. As a matter of fact, every Cons- 
titution guarantees freedom of religion but our constitution has 
taken a further step in allowing everyone to preach and prac- 
tice, propagate any religion. Religion is a matter between an 
individual and his Maker, and it is strange that this should be 
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' guaranteed by the constitution.. . The right to propagate is a very 
' dangerous ^ provision, the implication of which is, not recognised 
yet. Of course, this propagation is subject to public order, mora- 
lity and health and to the. otber'provisions' of this Part. ' But what 
is morality is a moot question and can;.be interpreted variously 
to suit different pur]3oses. .No absolute answer can be given. 

„ Biit.it is to be judged' essentially by the total collection, of Public 
, conscience,, for, it is a reaction of public opinion. It is, strange 
■paradox that, after partition' one State should proclaim seciiliar- 
ism^. .while the other has proclaimed its,e.If as a' theocratic state. ^ 
This only proves how society is being reconstructed by the twist 
we try to give to fiindamental rights. There is no constitution in 
the world where fundamental rights are guaranteed to religious 
denominations and minorities. Of course, with this article, all reli- 
gious studies in schools and colleges were stopped overnight. 

However, certain exceptions are made with regard to the en- 
joyment of freedom of conscience and religion. For example, 
matters of personal law, are subject to regulations or restrictions 
by the state in the larger interests of society (Article 25(2) (a) ), 
or where there is a conflict between religious practices and the 
need of social reform, religion must yield, (Article 25(2) (b) ). 
This shows that the State, can overrule religious injunctions pro- 
hibiting certain classes from entering the temples or other reli- 
gious institutions. 

The First Amendment to the constitution of the United 
States says, —"Congress shall make no law respecting an estab- 
lishment of religion or , . . prohibiting the free exercise thereof.'" 
This means, (a) that neither a State, nor the Federal Govern- 
ment can set up a Church and neither can pass laws, vdiich mav 
aid one religion or all religions or prefer one religion over ano- 
other. Neither can they force nor influence a person to go to 
or remain awa}’' from a Church against his will or force him tc 
profess a belief or disbelief in any religion. No person can be 
punished for entertaining or professing religious beliefs or dis- 
beliefs for church attendance or non-attendance. Neither can 
they openly or sca^etlv participate in the affairs of aii}^ religious 
organisation or groups, (b) the guarantee of 'free exercise of 
religion means that there are no restraints upon the free exer- 
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■'■else of.tlie reiigion acGording.to'tlie dictates of ones' conscieiicey 
• or upon the free .expression of religious opinions, save those, im- 
posed . under the . Police "power. 'It follows, therefore, : that .free- 
dom of .religio.us propaganda,, or solicitation may : be -regulated 
by the States in the. interests of public safety, peace,' comfort or' 
■'Conveiiienee. or for the prevention of fraud, provided . that the 
...restriction is not arbitrary. or excessive and does not .place in tliC' 
. .hands of an administrative authority a discretionary power to de- 
termine a religious matter. 

Even the Sovlet^constitution of 1936, by Article 124 guaran- 
tees “freedom of religious worship and freedom of anti-religious 
propaganda for all citizens.” The French constitution 1936 also 
assures that “No one ought to be disturbed on account of his 
^opinion, even religious, provided their manifestations does not 
derange the public order established by law.” 

Freedom, to manage religious affairs (Article 26) : Freedom 
«of religion is meaningless if there is no liberty to maintain, ma- 
nage, to own and administer property, unless the freedom to 
manage religious affair is not guaranteed with the freedom ol: 
ireligion. Hence, Article 26 is a corollary to Article 25. It also 
.shows that while the right guaranteed by Article 25 is the right 
of the individual, the right conferred by Article 26, is a right of 
•the community or a section thereof. 

Freedom as to paijrnent of taxes, for promotion of anij par- 
ticular religion (Article 27). This article secures that the public 
funds raised by taxes shall not be utilised for the benefit of any 
particular religion or religious denomination. If a State, there- 
fore, imposes a tax for the promotion of any religion, it would be 
quite lawful for a person to refuse to pay such a tax. 

Freedom as to attendance at religious instructions (Article 
:28) : Educational Institutions wholly maintained out of State 
funds shall not provide religious instructions. Even those ins- 
litutions which are recognised by the State or receive aid from 
the State shall not compel any person to attend religious worship 
that may be conducted in such institutions without the consent 
of such persons and in case of minors without the consent of his 
guardians. This article, it should be clear is confined to edii- 
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catioiial iiistitutiom maintained, aided, or recognised by tlie 
State, but does not relate to institutions wliicli have no 
connection with the State. 

Another condition of State aid has been indirectly intro- 
duced by cl. (2) of Article 29. A religious community may 
maintain educational institutions of its own and give religious 
instructions there : but if it wants State aid, it cannot prevent 
citizens of other communities from getting admission into the iiiS" 
titutions; and when the latter are admitted, the exclusive char- 
acter of the institution will no longer exist for under Aiticle 
28 (3), the pupils of other communities shall be free not 
to take the religious instructions imparted in that institution. 

Cultural and Educational Rights (Articles 29-30) 

These rights are not guaranteed in any other constitution of: 
the world. Indian culture is and has always been one from Hard- 
war to Rameshwar. Strangely but truly, the country appears 
to be moving backwards. Under the foreign domination, India 
was, to a certain extent, united by the ties of a common language, 
namely English, which Macaulay made it compulsory to manu- 
facture clerks only, but out of this there resulted the strange 
and (so called) unification of India. We are now starting move- 
ments, which if they fructify, will introduce disruptive forces 
and break our unity to pieces. Our constitution-makers have 
gone all the way to maintain this unity even in federalism. We 
have been victims of foreign aggressions since centuries now, but 
in no time, we have achieved great things of which we may 
truly be proud as after 1947. Even the problem of the Native 
States was solved in a manner unknown in human history for one 
third of the Indian territory was integrated within a short space 
of three months— a phenomenon unheard of in human history. In 
human affairs, it is difficult to begin anew but when once seeds 
of disruption are sown they bring about very quick ruin. We 
must try and arrest these evil forces at any cost. All that tall- 
taik about various cultures being developed in separate linguis- 
tic States, should be put down heavily, if we wish to achieve 
unity. The need for one common language is not only para- 
mount but self-evident. 
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While cl. (1) of Article 29 protects the right of a sec- 
tion of the citizens, cl. (2) guarantees the fundamental rights of 
an individual cifeen. It follows that cl. (2) gives an aggrieved 
person who has been denied admission on the grounds of his 
religion etc., a remedy even though other members of his reli- 
gion have not been admitted. The only condition is that he must 
have the requisite qualifications to seek admission in a parti- 
cular educational institution, without which he has no grounc^ 
to complain of any infringement of his fundamental rights under 
Article 29 (2). But it is not correct to say that Article 29 (2) 
confers a fundamental right only upon members of minority 
groups and not on every citizen, According to the Supreme Court, 
Clause (1) of Art. 29 already protects the interests of minority 
groups and therefore clause (2) is necessarily intended to pro- 
tect the interests of citizens generally and without any limitation^ 

Articles 15 (1) and 29 (2) : Article 29(2) is a counterpart 
of the equality clauses of Article 15. Article 15 is a protection 
against discrimination generally, while Article 29 (2) is a pro- 
tection against particular species of wrong, namely, denial of ad- 
mission into educational institutions of the specified kind. An- 
other point of difference is that while Art. 15(1) is available 
against the State, Article 29(2) is available not only agains! 
the State but also against any person or authority who may deny 
the right conferred by it. ‘To limit this right only to citizens 
belonging to minority group will be to provide a double pro- 
tection for such citizens and to hold that the citizens of the 
majority group have no special educational rights in the nature 
of a right to be admitted into an educational institution for the 
maintenance of which they may contribute by way of taxes. 
We see no cogent reasons for such discrimination.'' (State of 
Bombay vs. Bombay Education Society, 1954, S.C.A. 787). 

Comparing Article 15(1) with Article 29(2), it appears that 
while ‘ sex ' and ‘ place of birth ' are specified in the fomier,. 
they are omitted from the latter Article. The question is, which 
is a controlling provision amongst these two Articles. The Cal- 
cutta High Court in Anjali v. West Bengal has held that the 
general provision against Art, 15(1) is not controlled by any- 
thing in Art. 29(2). On the other hand, the Madras High Court 
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ill Unimrsity ' af Mnclras v, Shantibai has held that Art , 29(2) 
:.beiiig a special provision relating to . admission , to educational 
institutions/ the maxim " generalia specialibtis: non/ '' ^ 
should apply and Article 29(2) should be regarded as the con- 
trolling provision' and not Art. 15(1).' The Madras ' view ■ has 
now gained support particularly from the observations of the 
Supreme Court in State of Bombay v, Bombay Education Society' 
In which Their Lordships observed, "Art. 15 protects all citizens 
iagamst discrirninatioii genera but Art, ,29(2) is a protection; 
against a particular species of wrongs namely denial of admis- 
sion into educational institutions.” 

Eight to Property (Articles 31 — 31-E and Schedule 9) 

The right of a nation or State to take private property for 
public use is eminent or paramount. It is a right that trans- 
cends private ownership. It is inherent in the nature of sove- 
reignty of the State " that the government shall have the right 
to acquire private property for an essential public use even when 
the owner of the property objects to give it up.’ Without this 
..a government could not perform its functions because the pri- 
vate property is needed from time to time for various public 
purposes, for example, for fortifications, navy-yards, post-offices, 
schools, parks highways, and so on. ""It is, therefore, laid down 
that if a person is to be deprived of his property it can be done 
so only by authority of law but not without proper compensa- 
Various legislatures have passed Zamindari Laws in order 
to take over their lands and thus bring about agricultural revo- 
lution. (Arts. 31-A anl 31-B). These provisions are far reach- 
ing in their effects but the implications of which have not been 
realised so far. 

All matters relating to compensation for property acquired 
■ox taken possession of by the State are absolutely non-justiciabie, 
that is to say, Courts have no power to go into the question of 
adequacy or otherwise of such a compensation. The legisla- 
ture alone can fix the amount or lay down the principle for 
assessing the compensation. 

fA rt. 31_i >;uarantees the fullest protection to private property. 
It not only provides that no person can be deprived of property 
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by the Executive without legislative sanction but it has iiirtlier 
provided that even the legislature cannot deprive a person of 
his liberty unless there is a public purpose and then only on 
payment of compensation!) (Article 31 therefore is the 
on the State s power to take property of a person and this right 
is protectedTby defining the limitation on the power of the State 
without the consent of the owner. Cla use 1 provides that pri- 
vate property can only be taken pursuant to law. Claus e 2 im- 
poses two liniitations on the legislature itself. Ckuse 3 places 
an additional limita|ion on State laws enacted on the subfecL. 
Clause 4 limits the justiciability of the quantum of comperisa- 
tion in certain cases. Cla use 5 saves the operation of Clause 
2 laws made on certain subjects. Clause 6 takes out laws en- 
acted within 18 months prior to the commencement of the Cons-' 
titutioii from the scope of Clause 5(a) and makes exclusive pn> 
vision in Clause 6 regarding such laws. 

Even in other Constituti ons of the world we find that the 
right to private property has been guaranteed prope^I}^ The 
Fifth Amendment to the American Constitution says:— '"Nor shall 
any person be deprived of .property, without due pro- 

cess of law''. Section 1 of the 14th iVmendment 1868, imposes 
a similar prohibition upon the State. The provision is founded 
on the theory of individualism and states inter alia that private- 
property is what a man acquires as his property, either by in- 
heritance or by personal efforts or by other lawful means, and 
if so, no power can take away that from him arbitrarily. In 
England in Entick v. Carrigton, His Lordship observed, ''By the 
laws of England every invasion of private property be it ever 
so minute is a trespass. No man can set his foot upon my 
ground v/ithout my license. If he admits the fact, he is bound 
to show by way of justification, that some positive law has em- 
powered or excused him." Further, every subject has a rigli! 
against unlawful deprivation of property in his lands and goods. 
English law in short, recognises private property which can only 
be taken by the State (a) by the consent of the owner, or (b) 
under authority of Parliament, which represents the consent of 
the nation. Even in Russia under the Stalin Constitution small 
private economy of individual peasants and handicraftsmen, de- 
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lived from personal labour, but free from exploitation of an- 
other s labour, is secured by law. Citizens are also guaranteed 
by law the right of personal property "in the income from their 
toil and in their savings, in their dwelling house, auxiliary do- 
mestic economy, in articles of their domestic economy and use, 
in articles of personal use and comfort, as well as the right of 
inheritance of personal property 

Clauses 1 and 2 provide that the property of any citizen 
cannot be confiscated unless it is sanctioned by law. and when 
the law professes to take property " for public purposes I there 
is a right to compensation, subject to clauses (4-6) of Art. 31 
and Arts 31-A— 31-B. Apart from clause 2 there is no constitii* 
tional right to compensation. Following on these lines, the 
Sholapiir Spmnmg and Weaving Ordinance, promulgated on 9tb 
January 19.50, empowered the Central Government to take over 
the management of the Company by ^ppojnting directors of the 
company for its administration. As a result of this Ordinance 
all properties and effects of the company passed into the hands 
of persons nominated by the Central Government who became 
vested with the possession, control and management of the Com- 
pany. ylt was held that there was deprivation of the property 
of the company within the meaning of clause 1 of Art. 31 withoul 
payment of compensation as required by Clause 2 and hence 
the Ordinance was void. It follows therefore that clause 1 
of Article 31 of our Constitution is a limitation upon the Execu- 
tive, as it is in England, and not upon the Legislature. There 
is no provision for a judicial review on the ground of reasonable- 
ness or otherwise of the laws, just as in the case of laws coming 
under Art. 21. Hence the validity of a law coming under Art. 
31 on the ground that it is retrospective cannot be challenged in 
OUT Courts. 

As regards Clause 2 it is not a matter for Courts but for the 
Legislature exclusively to determine whether there is sufficient 
public benefit to warrant the taking; or when and in what man- 
ner and to what extent the public necessities require the exer- 
cise of the power of the eminent domain. The expression public 
use ’ has been widely interpreted to include purposes relating to 
the functions of the government Property taken for establish- 
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iiig public parks, cemetries,. -markets, highways, bridges, are all 
cases of property taken for public use. But adequate compen- 
sation is to be given for property so acquired. However, no 
compensation is payable under the Fifth Amendment in the fol 
lowing cases : (a) When destruction of a property is necessaiw 

to save the public against eminent danger, such as spreading of 
contagious disease, (b) When destruction of property is neces- 
sary to prevent the enemy from getting strategic advantages or 
for successful prosecution of war. But compensation is payable 
where the Army requisitions private property for its use. (Refer 
Att.-Gen. v, De Keijsers Royal Hotel). 

What constitutes a public purpose is purely an objective 
matter and therefore it is justiciable, although some of the High 
Courts have expressed doubt on this point. The Supreme Court 
however in State of Bihar v. Kameshwar has laid down a few 
propositions on this point : 

(a) The existence of a public purpose is an essential con- 
dition for the acquisition of property under Art. 31(2) and the 
question is justiciable; 

(b) When the legislature declares that there is public pur- 
pose the Court shall respect its words. 

(c) It is unnecessary to state in express terms in the sta- 
tute itself the precise purpose for which the property is taken, 
provided from the whole tenor and intendment of the Act it 
could be gathered that the property was being acquired either 
for the purposes of the State or for the purposes of the Public 
and that the intention was to benefit the commimitv at large. 
For example sec. 4(b) of the Bihar Land Reforms Act, 1950, 
provided that all outstanding arrears of rent, which were due to 
the proprietors and tenure-holders at the date of acquisition of 
the estates, should vest in the estate, though the liability of the 
zamindars for payment of arrears of revenue and cesses should 
remain. Held, that this legislation was void as no public purpose 
was involved. It had no connection to the planned reform for 
•which the law was passed. 

Manner in which compensation is to be determined and 
given : A law coming within the purview of Art. 31(2) should 
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■not Giily fix the ..amount o.f compensation or specify .the principle- 
relating thereto but must also' . specify the form' and, inanner ■&• 
; which compensation is to, be paid to'dhe party 'whose.. propeity-. 
had been , acqiiired^ for" public purposes. Thus,, .the : Ieg,islat lire • 
may.' validly provide that compensation' shall be payable in ins* 
talments, together with interest, or partly in cash or partly in 
bonds. As regards the amount to be paid, although our consti- 
tiitxGii' doeS' not say ■ that ' ' just compensation ' may be given, the' 
Supreme Court jias nevertheless held that the very word / com 
peiisatioii.,' '.means a ' full' and fair money /equivalent ' of property- 
taken and any law which denies this must be held to be void,. 
Hence, the Courts can interfere with the legislative determi- 
nation of compensation which defines that the provision for com- 
pensation is merely a cloak for confiscatory legislation, where 
the compensation is based on something which is unrelated to 
facts, and where the principle laid down by the legislature is. 
arbitrary. 

As regards vdiat is fair and just compensation, it is difficult: 
matter to decide. However, the Supreme Court has formulated 'a 
general proposition for the purposes of determining the coiiipeii- 
sation in case of property acquired for public purposes. 1. Mar- 
ket value is the ordinary measure of compensation for acquisi- 
tion, while rental value is the measure for requisition or tem- 
porary taking ; 2. It is the owners loss, not the taker’s gain 
which should be the measure of compensation ; 3. When a part 
from a bigger piece of land is taken, compensation must also 
be paid for any incidental injury to the remaining part not takeri^ 
but not for injury to separate tracts ; 4. When the propeiiA' 

which is taken possession of was being used for a business or 
profession, loss of occupation or profits must be taken into ae- 
count while computing compensation ; 5. When government 
assumes control over the management of business or enterprise, 
government must pay for all the extra losses which may occur 
as a result of governments assuming control or supervision ; 6*. 
Since compensation denotes the full value of the property at the 
time of 'taking', where the payment takes place subsequently, 
reasonable interest must be paid from the date of taking to that 
of payment ; and 7. The right to compensation must also be- 
unconditional. 
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Clause (3). No law o£ compulsory acquisition coming with- 
in the scope of Article 31(2), passed by any State Legislature 
shall be valid unless the Bill is reserved for consideration of 
the President and the President gives his assent to the same. 
■But Article 31(3) read with Article 200, does not require' .the 
President to give his assent twice over, once under Article 31(3) 
and again under Article 200. 

•'.'.Clause. (4). Clause' (4) relates^ to 'Bills of a State Legisla*' 
ture relating to public acquisition which were pending at the 
commencement of the Constitution. If such Bills were 'passed 
and assented to by the President, the Court shall have no juris- 
diction to question the validity of such laws on the ground of 
contravention of clause (2), which provides for just and ade- 
quate compensation or if there is no public purpose underlying 
the legislation. But clause (4) would not restrict the Courts 
from examining the validity of the law on the grounds of legis- 
lative competence of the State legislature or whether the law 
contravenes the guarantee of equal protection in Article 14, foi 
example, by providing different principles of compensation fo3 
different classes of persons without any reasonable basis for such 
classification. It would ultimately mean that such jegislation 
would be immune from attack on any ground relating to the 
c|uestion of quantum or adequacy of compensation to be paid 
or of non-payment of compensation at alL But their Lordshipj? 
in the Supreme Court were not prepared to go so far in State of 
Bdmr v. Ka-meshwar. They held this view because Entry 42 of 
List III was a mere head of legislation and in order to exercise 
the power of legislation for acquisition, the legislature must con- 
form to the provisions of Entry 42 of Lik* III. Even under this, 
their Lordships held that the legislature must lay down the ' prlii 
ciples on which compensation is to be determined, and if a le- 
gislature says that no compensation is to be paid, that does no! 
amount to la}ing down the principles on which compensation 

is to be determined and thus the lemslature would be commit 

. o 

ting a fraud on tliis power.’ 

Clause (5). This clause provides a number of exceptions 
to the requirements of Clause (2). Laws Wyoming under tin's 
clause will not be subject to examinatioui- .With/regard to its va- 
lidity by the Courts either, on: the; of; provh 
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sions of compensation or on the ground of non-existence of pub- 
lic purposes. Under clause (5); therefore, we have two classes 
of laws— (a) "Existing law/ other than those which come under 
clause (6), that is, laws enacted more than 18 months before 
commencement of the Constitution; and (b) any law made by 
a State legislature or by the Union Parliament for any of the 
purposes mentioned in items (i) to (hi) of sub-clause (b). 

With regard to the sub-clauses to clause (5) the object is 
to save from operation of clause (2) laws which are to be made 
in future, either by the Union or by the States for (a) the promo- 
tion of public health, or (b) the prevention of danger of life 
and property, even though such laws might involve the " acquisi- 
tion’ or 'taking possession of’ property within the meaning of 
clause (2). Any law which has for its objects mentioned in 
clauses (a) and (b) above, may not provide for the payment 
of any compensation. 

Clause (6). This is another exception to clause (2) and 
is an ouster of Jurisdiction of the Courts. While clause (4) re- 
lates to Bills pending in the State legislature at the commence- 
ment of Constitution, clause (6) relates to Bills enacted by the 
State within 18 months before commencement of the Consti- 
tution, that is, Acts enacted not earlier than 26-7-1948. If the 
President certifies such an Act within three months from the com- 
mencement of the Constitution the Court shall have no jurisdic- 
tion to invalidate such an Act on the ground of contravention 
of clause (2) or sec. 299(2) of the Government of India Act, 
1935. But a Bill not certified by the President will be affected 
by Article 31(2). 

The certificate cannot, however, validate the legislative com- 
petence of the State legislature for passing suet Acts. Thus, 
the Madras Electric Supply Undertakings (Acquisition) Act, 
1949, has been declared ultra-tnres on the ground that the Gov- 
ernment of India Act, 1935, did not give any power to acquire 
a commercial or industrial undertaking to the Provincial 
Legislatures. 

Articles 31-A and 31-B 

These two articles, viz. 31-A and 31-B, were not incorpo- 
rated in the Constitution as originally framed, but they have 
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been incorporated by the Constitution (First Amendment) Act, 
1951, which provides that * after Article 31 of the Constitution 
the following Articles shall be inserted and shall be deemed al- 
ways to have been inserted/ The effect of these articles is to 
ensure that no law providing for the acquisition by the States 
or any rights therein or for the modification of such rights is 
held void on the ground that it infringes any of the fundamental 
rights guaranteed by the Constitution. In 1951 some of the 
States introduced Bills and enacted laws providing for the abo- 
lition of the Zamindari System including the Bihar Land Reforms 
Act, 1950. All tliese were held void by the respective State High 
Courts on the ground that they contravened some of the provi- 
sions dealing with the fundamental rights. The Union Govern- 
ment was anxious to abolish the Zamindari system and to re- 
form the entire system of land tenures as early as possible. For 
this puruose a need was felt for the amendment of the Constitu- 
tion in a manner that would remove all constitutional obstacles 
from the path of legislatures providing for measures of land re- 
form which have become long overdue in this country. These 
two articles were, therefore, incorporated in the Constitution by 
passing the First Amendment. The words "shall be deemed al- 
ways to have been inserted” after Article 31, shows that Article 
31(A) has been given letrospective effect. The result of this 
amendment is that any law dealing with acquisition of estates 
cannot be challenged even if it is grossly discriminatory in the 
matter of compensation or openly confiscatory, that is, which 
would not provide for any compensation at all. Article 31- A, 
thus, overrides the decision of the Patna High Court in Kamesh- 
war V. State of Bihar, by making Article 31-A retrospective it va- 
lidates the Bihar Land Reforms Act, 1950, ab initio. In order, 
therefore, to get the protection of article 31-A a law of state le- 
gislature must receive the assent of the President, after having 
been reserved under Article 200. 

Article 31-A As Amended By The Constitution 
(Fourth Amendment) Act, 1955 
We saw above that Article 31 was amended in order to en- 
able the various States to abolish the Zamindari system and to 
make the necessary changes in the land tenures, which were 
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overdue. In order to make this legal, Article 31-A was inserted 
in the Constitution by the Constitution (First Amendment) Act, 
1951. But the Zamindari abolition laws which came in our pro- 
gramme of social welfare legislation were attacked by the in- 
terests effected mainly with reference to Arts. 14, 19, and 31. In 
order to put an end to wasteful litigation Arts. 31-A and 31-13 
were inserted. Subsequent judicial decisions interpreting Arts. 
14, 19 and 31 raised serious difficulties in the way of the Union 
and the States putting through other and equally important so- 
cial welfare legislation on the desired lines, for example, the 
following :--(a) After abolishing the Zamindari system, the next 
problem is land reform which means fixing the limits to tlie extent 
of agricultural land that can be owned or occupied by any per- 
son, the disposal of any excess land held by a person beyond the 
prescribed maximum and the modification of the rights of land 
owners and tenants in agricultural holdings. 

(b) In the wider interest of our national economy, it Is 
necessary that the State should have fuU control over the re-* 
sources—mineral and oil— of the country. This would include in 
particular, the power to cancel or to modify the terms and con- 
ditions of prospecting licenses, mining leases and such other 
agreements. 

(c) It is often necessary to take over under State manage- 
ment for a temporary period a commercial or industrial under- 
taking or any other property in the public interest or in order to 
secm*e better management of the undertaking or property. Laws 
providing for such temporary taking over by the State should 
be allowed by the Constitution. 

(d) The Company Act, 1956, has incorporated provisiciis 
relating to the progressive elimination of the Managing Agency 
system, provisions for compulsory amalgamation of two or more 
companies in the national interest the ■ transfer of .an undertak- 
ing from one company to another,, and many others, all of which 
should be placed above challenge. It is accordingly proposed 
to extend the scope of the Article ,31-A so as to cover all the 
rtbove categories of social welfare legislation. 

The effect of this amendment is that no law having all these 

Ejects shall be challenged on tlie ground that it contravenes the. 
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provisions of Arts. 14, 19, or 31. But it should be noted that 
the ryotwari system of land tenure in other parts of the country 
are not brought within the scope of Article SI- A even after the 
Fourth Amendment of 1955. It should further be noted that 
this amendment does not ajBFect Entry 42 of List III and if the law 
is one of ‘acquisition or requisition of property and yet offers 
‘no" compensation at all or lays down principles which, when 
carried out, result in the payment of no compensation at all, still 
holds good so long as the majority decisions in State of Bihar u. 
Kameshtoar stands. It follows, therefore, that any law for ac- 
quisition or requisifion must necessarily comply with the re- 
quirements of Entry 42 of List III, which requires that the law 
must lay down ‘principles on which compensation" was to be 
determined. It follows, therefore, that under the Fourth Amend- 
ment, the position under Article 31-A( 1) (a) is not different from 
that under Article 31(2), so far as the question of compensa- 
tion is concerned. Even though mere adequacy of the compen- 
sation is not justiciable in cases coming under either Article 31, 
the law can be challenged as a fraud on the basis of Entiy 43 
of List III in cases under Article 31-A(1) (a) or 31-B as also 
under Article 31(2). 

Article^-B, Article 31-B has been inserted, ex majore can* 
tela (by way of abundant caution), to save the particular Acts 
Included in the Ninth Schedule of the Constitution, notwith-^ 
standing any decision of a Court or tribunal that any of these 
Acts are void for contravention of any fundamental right. This 
article is directly levelled against the decision in Kameshtoar 
State of Bihar and other similar decisions, if any. However, 
Article 31-B reserves the power of a competent legislature to 
repeal or amend any of the Acts included in the Ninth Sch. 
which has been added to the Constitution including thirteen 
State Acts. 

Article 31~B is not illustrative of the rule contained in Arti- 
cle 31-A, and is independent of it, and in itself validates certaixi 
acts specified in the Ninth Schedule. One of these Acts is the 
Madhya Pradesh Abolition of Proprietory Rights Act of 1951, 
the validity of which has been upheld by the Supreme Court, 
though no real or adequate compensation was provided for. 
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Articles 31-A and 31-B aifford only limited protection against 
one ground of challenge, namely, that the law in question is in- 
consistent with or takes away or abridges any of the rights con* 
f erred by any provisions of this Part. The Amendment Act thus 
provides no immunity from attacks based on the lack of legis- 
lative competence under Article 246, read with the Entries in 
List II or List III, 

Right to Constitutional Remedies (Article 32) 

Article 32 is a unique article. Read with Art. 13 it provide^ 
for constitutional liberties. A person whose liberty is threaten- 
ed can approach the Supreme Court whose five judges are ever 
vigilant to see that no citizen who knocks at their doors goes back 
without getting back his freedom. Thus to move the Supreme 
Court becomes in itself a fundamental right, that is, Article 32 
is a fundamental right, that is, Article 32 is a fundamental right 
under which we have a right to move the Supreme Court which 
thus becomes a fundamental right. Under Article 226 the 
first right is to approach the High Court, but if that petition is 
rejected, the aggrieved person can go to Delhi to seek justice. 

It follows, therefore, that so much of importance is attached 
to personal liberty and no Constitution in the world gives such a 
power to the Courts over such a vast area. But the Military 
and Armed Forces are debarred from the enjoyment of this fun 
damental right. 

The sole object of Article 32 is the enforcement of the fun- 
damental rights guaranteed by the Constitution, and no mattei 
whether the necessity arises for the enforcement of fundamental 
frights out of an action of the executive or of the legislature. 
Thus article 32 is not directly concerned with the determination 
of the Constitutional validity of a particular legislative enactment. 
To make out a case under this Article one has to prove that any 
Act passed by the legislature affects or invades his fundamental 
righs guaranteed under the Constitution and for the enforcement 
of which he can seek appropriate writ or order. So even if the 
Court finds that the la^v must be held void because it contra- 
venes some provisions of the Constitution, it cannot give that re- 
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lief under Article 32 unless it is satisfied that the right which 
is infringed is a fundamental right of the Petitioner. 

Clause (1) : This clause guarantees the right to move the 
Supreme Court for the issue of such writs for the purpose of en- 
forcement of the Fundamental Rights included in Part III. The 
effect of such a guarantee is that the power of the Court to issue 
writs cannot be suspended except as provided by Art. 359 read 
with clause (4) of Art. 32. Further, the power of the Supreme 
Court to issue these writs cannot be taken away by any legisla- 
tion or by anything short of amendment of the Constitution and 
an)^ law which tries to do this is void. 

Clause (2). This clause gives a very wide jurisdiction to 
the Supreme Court for the enforcement of the Fundamental 
Rights. For this purpose the Supreme Court has a right to is- 
sue writs of habeas corpus, mandamus, prohibition, quo war- 
ranto and certiorarU as they are known in England. It also 
enables the Supreme Comt to issue directions, orders, or even 
writs analogous to the above writs, or even to improve upon 
them so as to avoid their technical deficiencies in order to make 
them suitable to Indian conditions. "Article 32 gives us very 
wide discretion in the matter of framing our writs to suit the 
exigencies of particular cases and the application of the peti- 
tioner cannot be thrown out simply on the ground that the pro- 
per writ has not been prayed for”, (Mukherjee J. in Chiranjit 
LaTs case). 

Clause (3). This clause enables Parliament to empower any 
Court, other than the Supreme Court, to issue writs, mentioned 
in clause (2), for the purpose of enforcement of the Fundamen- 
tal Rights. These Courts are Courts other than High Courts, 
which have constitutional power to issue the writs under article 
226, and include Courts established under Article 247. 

Clause (4). This clause provides that the right to move 
the Supreme Court for the enforcement of the Fundamental 
Rights guaranteed by Art. 32(1) shall not be suspended except 
as provided by Art. 359 of this Constitution. It follows that 
the mode of suspension of this right is provided by Art. 359, 
which is an order of the President, subject to legislative appro ' 
val, when a Proclamation of Emergency is in operation. 
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Articles 32 and 132-134. The important question to be de« 
cided here is whether an application under Art. 32 lies to quash 
a proceeding when regular appeal against the decision in tliat 
proceeding is pending before the Supreme Court under Arts. 
132-134, has not been decided. In some cases ( Qasim Razvi v. 
State of Hyderabad^ 1953 and Haheeh Mohamed v. State of 
Hyderabad, 1953), the Supreme Court has heard the matter re- 
lating to Fundamental Rights under Ai't. 32 as a preliminary 
point in the appeal itself, and dismissed the application under 
Art. 32 upon the findings at that preliminary hearing. 

Articles 32 and 226. Article 226 gives greater power to the 
High Courts for not only the issue of writs for the enforcement 
of the Fundamental Rights but also for other purposes. 

With regard to the question whether a person can apply 
directly to the Supreme Court without first applying to the 
High Court, the Supreme Court has held that an application 
under article 32 lies in the first instance to the Supreme Court 
without first resorting to the High Court under Article 226. But 
whether an application which has been heard under Art. 226 
and has been rejected by a High Court, can a further application 
lie under Article 32 is a question that has not been decided so 
far. The consensus of opinion is that an appeal to file an appli- 
cation under Art. 32, after it has been rejected under Art. 226, 
by a High Court, should only lie if the High Court allows it 
where an appeal is preferred against the order under Article 
226. It means that leave to appeal to the Supreme Court against 
the decision of a High Court must be prayed for before the ap- 
plication can be made under Art. 32. 

The Supreme Court has the power of issuing writs for the 
enforcement of Fundamental Rights only, but has no power to 
issue a writ for any ' other purpose.^ Where, therefore, there is 
a ground of infringement of Fundamental Rights as well as on 
other grounds it may not be prudent for a Petitioner to apply 
directly to the Supreme Court. This is because the Supreme 
Court cannot give justice to the whole case and if it was found 
that no Fundamental Right was infringed, the Supreme Court 
would dismiss the application with the observation— "Tt is open 
to the Petitioner under Article 226 to approach the High Court 
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for a mandamus if the officers concerned have conducted them^ 
selves not in accordance with law or if they have acted in excess 
of their jurisdiction.” 

v Law as to Kestrictiou or suspension of Fundamental 
Rights : (Articles 33-M, 352, 359 & 368) 

Article 33. This article provides an exception to the provi 
sions of Fundamental fdghts contained in Part III of the Cons 
titutlon and it provides that in case of the members of the Arm- 
ed Forces or the Forces charged with the maintenance of Pub* 
lie Order, in order that proper discharge of their duty and main- 
tenance of discipline amongst them are properly maintained, the 
fundamental rights can be modified by Parliament. If the Fun- 
damental Rights of the Armed Personnel are curtailed by this 
Article, they have certain special privileges, for example, immu* 
nity from attachment, immunity from arrest for debt, immunity 
of persons attending Courts-martial from arrest, right to pay 
without deduction save those which are ^authorised by a Sta- 
tute, priority in respect of litigation and postponement, in cer- 
tain circumstances of civil and revenue proceedings in which an 
unrepresented Indian Soldier or Airman is a party, during 
'war conditions' and six months thereafter, as also the law of 
limitation which is to be modified for this purpose. Under or- 
dinary law they have the privileges of making a 'privileged wilf, 
which may be either made by word of mouth or by writing with- 
out complying with the formalities of signature and attestation 
required under Sections 65 and 66 of the Indian Succession Act, 
1925. Further, as in England, the Armed Personnel are exempt- 
ed from the liability of serving as jurors, unless made liable by 
any special law, for example section 320(g), Cr. P. Code, 1898. 

Article 34. This article refers to martial law and Act of In- 
demnity. This article empowers Parliament to pass a law of In- 
demnity, legalising illegal acts done during the operation of mar- 
tial law, or under any other emergency provision, which would 
otherwise have been wrongs under the ordinary law. But it 
should be remembered that the command and administration of 
a particular disturbed area is entirely given to the military ‘hnd 
power of the civil authorities is superseded by military law and 
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procedure and offenders are tried by Courts-MartiaL In Inter- 
national law, martial la\¥ rneans the law administered by a Mi- 
litary Commander in occupied enemy territory in times of war. 
But the present article has no such reference and only refers to 
maintenance or restoration of law in any area within the territory 
of India. 

Arkicle 35, This article deals with the power of Parliament 
to give effect to the provisions of Part III, that is Fundamental 
Rights and also lays down that the Legislature of a State shall 
not have power to make laws relating to '•any of the matters 
which under clause (3) of article 16, clause (3) of the Article 
32, Article 33 and 34 may be provided for by the law made by 
the Parliament; and for prescribing punishment for those Act^ 
which are declared to be offences under Part III of the 
Constitution. 

In this Article, the expression law in force’, has the same 
meaning as in Article 372. It means that this clause simply va* 
lidates any law enforced at the date of commencement of the 
Constitution which may relate to any of the matters referred to 
in clause (a) of Article 35, until Parliament enters upon the 
field to legislate. 

By reason of tliis provision, the validity of laws in force 
which deal with matters specified in Clause (i) of the present 
article cannot be challenged on the ground that it violates any 
other provision of Part III and is, therefore, void under Art. 13. 

Suspension of Fundamental Rights (Art. 259) 

Where a Proclamation of Emergency is in operation, the 
President may declare that the right to move any Court for the 
enforcement of rights conferred by this Part and all proceedings 
pending in any Court for the enforcement of such rights shall 
remain suspended for the period during which the Proclamation 
is in force. Even such order shall be laid before each House of 
Parliament 

We have seen that under Articles 33 and 34 Parliament has 
beSn authorised by the Constitution to restrict or abrogate the 
fundamental rights in their application to the Armed Forces or 
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Forces charged with the maintenance of public order. This 
power has been given in order to ensure the proper discharge 
of their duties by the Armed Forces. Further, Parliament has 
also been given the power to indemnify any person in the ser- 
vice of the State for acts done in any area where Martial Law 
was in force in connection with the maintenance or restoration of 
order. 

Under Art. 352, when a Proclamation of Emergency has 
been issued by the President the fundamental rights conferred 
on citizens by article 19 will remain suspended while the Pro- 
clamation is in operation. Under Art. 358 the rights suspended 
are : freedom of expression, movement, assembly and associa- 
tion as well as freedom to hold and acquire and dispose of 
property. From this it follows that the constitution is not some- 
thing unchangeable, for it can be amended by following certain 
procedure. All fundamental rights can, therefore, be modified 
by amending the constitution. 

General Remarks on Fundamental Rights 
in our Constitution 

The study of fundamental rights would show that these 
rights could have been more scientifically arranged. Of course, 
not all provisions in Part III refer to fundamental rights. But 
the basic idea of equality and dignity of citizens is recognised, 
subject to the supreme needs and safety of the State. Some 
clauses are loosely worded, but the judiciary will try and inte- 
grate them and then it will become a single code. The Ameri- 
can clauses ‘Due Process’ and ‘Political Powers’ are crystallised 
in Articles 19 and 31 of our Constitution which shows the desire 
on the part of the framers to protect the new and infant demo- 
cracy. The working so far shows that the critics are quite alive 
to the effective enforcement of fundamental rights and if there 
is encroachment or supposed encroachment, one can easily rush 
to the Supreme Court, which has so far readily and speedily 
given immediate relief. This healthy attitude has considerably 
speeded up the growth of democracy and om* experience of the 
last six years of the working of the constitution has amply shown 
that by insertion of fundamental rights something significant and 
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substantial has been achieved and guaranteed. These rights 
within limits are real and protection given is effective. 

It will also be seen that some of the provisions in Part IH 
are in the nature of "constitutional limitations", that is, prohibi- 
tions upon the authority of the State, for example, prohibition of 
discrimination or of denial of equal protection, abolition of titles. 
These provisions are binding upon the State without any excep- 
tion and any act of the State either legislative or executive which 
contravenes any of these provisions will be altogether void, to 
the extent of such contravention. (Art. 13(5). 
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DIRECTIVE PRINCIPLES OF STATE POLICY 
PART IV ; ARTICLES 37-51 & 355 

Tlie nature of directive principles 

The directive principles are like the Instrument of Instruc- 
tions’ which were issued to the Governors of the Colonies and to 
those of India by the British Government under the 1935 Act. 
Directive principles are, therefore, Instrument of Instructions’ 
as they are instructions to the legislature and the executive. Such 
a thing is always to be welcomed. Wherever there is a grant of 
power in general terms for peace, order and good government, 
it is necessary that it should be accompanied by instructions 
regulating its exercise. The Directive Principles of State Policy 
are intended to give an indication of the policy which the Union 
and the State ought to follow. They are directions to the State 
to meet those social, economic and cultural reforms which the 
framers of the constitution looked upon as the ideals for a new 
social, political and economic order, but to which they could not 
give legal effect in the frame work of the organic law of the land 
.itself.' '■■:■■■ ■ ■ 

Legal Force of Directive Principles : These principles can 
be used for the purpose of private and political criticism but 
they confer no legal rights and create no legal remedies. They 
arc a good guide, but they ■ cannot be enforced. They are 
mere paper declarations and sometimes one^ feels that without 
the machinery for the enforcement of certain rights, the Direc- 
tive Principles have no 'practical value. Tliey are not to be en- 
forceable by any force and being- ecluded from the purview of 
the .Court they are not justiciable and this is made quite clear 
by Article 37, They differ from fundamental rights from this 
point of view because fundamental rights are meant to be en- 
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forced by legal action as laid down in Art. 32. In case of con- 
flict between the two, the latter (fundamental rights) must 
prevail. 

Subjects covered under Directive Principles : These Direc- 
tive Principles cover a wide range of subjects. The general duty 
of the State is defined in Article 38 which is to secure and pro- 
tect the social order in which justice, ( social, economic and poli- 
tical) shall inform all the institutions of national life. This is 
worked out in Art. 39. Article 40 directs the State to organise 
village panchayats. Article 41 provides that the State shall, 
within the limitations of its economic capacity and development 
make effective provisions for the right to work, of education and 
of public assistance in case of unemployment, old age, sickness, 
disablement and other cases of undeserved want. Just and hu- 
mane conditions, maternity relief, a living wage, decent stand- 
ards of life, full enjoyment of leisure, uniform civil code, free 
primary education, raising of the standard of life, improvement 
of public health, the preservation of National Monuments and 
International peace and security are among the other provisions 
included in this Part It is also provided that the State shall 
promote with special care the educational and economic inter- 
ests of the weaker sections, and in particular of the Scheduled 
Castes. It is also enjoins that the State may organise agricul- 
ture and animal husbandry on modern and scientific lines and 
take such steps for improving and preserving the breeds and pro- 
hibiting the slaughter of cows and salves and other milch cattle. 


CHAPTER 4 


GOVERNMENT AND ORGANIZATION UNDER 
THE CONSTITUTION 

Legal Aspects of the Governmental Structure 

The Republic of India established by the constitution is a 
territorial community and is a Union of 28 Constituent States. 
These States are specified in Part A, B and C, having regard to 
their status before 26-1-1950 and political conditions therein and 
the constitutional machinery existing at that time. Part A States 
have Governors, Part B States, which are old Native States are 
grouped together as Part A States but having Rajpramukhs as 
the heads of these States. For ten years the Part B States are 
under the general control of the Union Government, except 
Mysore. The Constitutional machinery in Part A and B States 
is the same. Part C States are old Chief Commissioners’ States 
which have a simpler representative form of Government. All 
this distribution is too prosaic and it would have been possible 
to have a more dignified classification. 

The Union of India is an organic and dissoluble territory. 
Provision has been made to reorganise the States and creation 
of new States. Andhra was created on 1-10-1953 and after that 
from November, 1956, we are having a complete reshuffling of 
the boundaries of the States. 

Another remarkable feature of our constitution is that we 
have single citizenship and the constitution defines this at the 
commencement and in doing so has laid down three distinct cate- 
gories, namely; 1. all those who were domiciled in India on 
26-1-1950 for a number of years ; 2. all those who have migra- 
ted from Pakistan ; and 3. all those who have gone abroad for 
various reasons, in which case applications are to be made to 
the respective Consular Offices for getting registered as Indians. 
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The provisions in Articles 5 and 6 regarding persons migrating 
from Pakistan are very peculiar. Partition of India is the price 
of Independence and what is more peculiar is that people over- 
night have become foreigners. Problems of citizenship are real 
headaches, especially when no law has yet been enacted in 
this direction. The Draft Bill is for the consideration of the 
Parliament , 

Stracture — The Theory of Separation of Powers 

Ever since Aristotle, governmental functions have been divi- 
ded into three, the legislative, the executive and the judicial 
functions. In some countries there is a rigid separation of powers 
of these three departments and as a result, the consequences are 
many and serious as can be seen from the American Constitu- 
tion. In a democratic set up of a Constitution all these tliree 
functions are recognised but there is no rigid separation except 
that of the judiciary which is made independent of control of 
either the Executive or the Legislature. In India we have a 
fusion of the Legislature and the Executive but independence 
of the Judiciary is maintained upto a point. India being a fede^ 
ration has parallel governments functioning, each having three 
branches at the Centre and the States, that is double government 
of three different categories, that is, Union Executive, Legislature 
and the Judiciary and the State Executive, Legislature and Ju- 
diciary. All this completes the whole structure of the Indian 
Union, which is thus quite complicated. 

The most important part from the legal point of vieto is 
the principle underlying the Executive at the Centre and the 
States. The, Executive 'head at both places 'has some power and’ 
faiictions and posilioii. Even with regard to ' Legislature the 
differences are minor. The President is the Union Executive and 
1)0 is helped by the Council of Ministers. There Is a good deah 
of misiiiiderstandiiig regarding 'the -position of the President. 
Our Coiistitiition is a Republic, .and the President is elected. The 
f resident is the PleaxLof the Indian Unidri but lie is not the-, 
head, of the Goveniiiient. Executive authority is vested In him 
and die is elected by an Electoral. College. AU contracts and 
Orders, are made ,and passed in- .his -name, .that is, every thing is , 


GOVT. AND OKGANIZATION UNDER THE CONSTITUTION 


65 


done in the name of the President^ but he has no powers and 
occupies the same position as the Constitutional Monarch of 
England. In England the King is the symbol of the unity of the 
nation. .... 

The President is aided and guided by the Council of Mini- 
sters. Vast powers legally vested in him are exercised by his 
Ministers. In case of any deadlock between public opinion on 
one side and the actions of the Ministers on the other, the Pre- 
sident on his OW71 can dissolve the Parliament and dismiss the 
Ministers. But the political soil in India is new and the seeds of 
democracy have been sown of late only. 

The Prime Minister keeps the President informed of what 
goes on in the Parliament. All the provisions of the British 
Constitution have been incorporated in framing the Articles 
regarding the powers and position of Indian President. There 
is also a provision for a Vice-President. 

Every federation has two Houses — one representing the 
people as a whole which is elected by the people and another is 
the Upper House which is also elected. The powers of both » 
these Houses are coordinate except in financial matters. The 
essence of federalism, namely, the clear cut distinction between 
the Executive, the Legislature and the Judiciary is kept up to a 
certain extent. The Supreme Court interprets the constitution and 
its jurisdiction is the largest in the world. If there is miscarriage 
of justice in any part of this country, the Supreme Court has 
power to review the same. The provision, therefore, in Article 
136 is most salutary and beneficient. Any citizen can go to the 
Supreme Court if his fundaniental rights are affeced. There 
is the Advisory or Consultative jurisdiction of the Supreme Court. 

The Auditor-General is the watchdog of the finance of the 
Government of India. Every pie spent by the Union and State 
Governments has got to be accounted for and sanctioned by the 
legislature in advance. Though the Auditor-GeneraFs examina- 
tions are in the form of post-mortems, he points out veiy impor- 
tant and serious discrepancies. 

The Centre has a bicameral legislature and some States have 
also the same structure while some have only one. A move was 
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made in Bombay to abolish the Upper House, but it failed to 
materialise. 

Every State has a High Court and Subordinate Courts which 
are independent and integrated. The jurisdiction of the High 
Court is not defined in the Constitution. There are the Original, 
Appellate and Admirality jiuisdictions of the High Court. Un- 
der Article 226 every High Court is authorised to issue writs. 
It is the greatest step taken by our Constitution-makers to safe- 
guard the rights of the citizens and to intervene wherever there 
is an abuse of power or whenever principles of natural justice 
are violated. 

The provisions of Public Service Commission are healthy and 
salutary. Both the Union and the States Public Service Com- 
missions are independent and impartial thus ensuring best re- 
cruitments to different services. 

The Election Commissioner is in charge of adult franchise 
and electoral rolls. He is also independent. This was necessary 
because India was embarking on a bold step. What England 
took a hundred years, Indians got it overnight. All citizens over 
'the age of 21 were entitled to be enrolled and have a vote. 
India took a great step in introducing adult franchise and con- 
ducted her elections successfully and thereby gained the admi- 
ration of the whole wwld. It was democracy with a vengeance 
and was the greatest step in parliamentary democracy ever taken 
by any country in the world,, especially when we realise that 
eighty-five percent of the populace were absolutely illiterate. The 
whole world gazed and looked with astonishment at the first 
General Elections ever to be held on so vast a scale over such 
a wide territory. Some were sceptical, some w^ere sure that the 
experiment will fail, but to the surprise and may be to the dis- 
comfiture of others, elections were conducted peacefully and 
efficiently and the whole world was in praise. Parliamentary 
democracy was successful which was a clear testimony of the 
sound and robust commonsense of the Indian masses. The 
foundations of Parliamentary democracy were well laid and it 
is our duty now to maintain and develop this further. 

Another important feature is of the language. Excepting 
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Canada, Switzerland aad Russia there are no other constitutions 
in the world where separate provisions for language are included 
in the Constitutions. In India this question is of paramount im- 
portance. Macaulay unwittingly introduced the English lan- 
guage for the purpose of manufacturing clerks in order to carry 
on the administration of the Company efficiently, but this only 
unified India. Only about two percent of the people in India 
■^can speak the English .language ■; and yet the sense of unity is 
felt. So great is this mity that there are cries from different 
nooks and corners of this country for the retention of the Eng- 
lish language as a mediuixi' of instruction in Colleges and Uni- 
versities. There are fourteen languages and two hundred dia- 
lects being spoken in India. 'We cannot create a nation without 
one common language and the English language cannot be 
our choice. Hindi which is spoken by the largest number of 
people must be our lingua franca. Of course, there are objec- 
tions from Bengal and greater objections from the South. Our 
President and other high officials have assured them all that 
there would be no imposition from' above, to learn and adopt 
Hindi language as a medium of instruction. We must, tliere- 
fore, go slowly no doubt, but we must build it some day. The 
provisions in our constitution are sensible and are in the nature 
of a compromise. ■ ■ 

There are also special provisions for Scheduled Castes and 
Eankward Tribes and special officers are appointed to look after 
the welfare of these people. 

Our conclusion is that the success of Parliamentaiy demo- 
cracy will depend on many factors. What is important is the 
spirit in which it is worked and not the procedure. Democracy, 
tfT as a matter of fact, successful democracy as we know it, is 
not necessarily government by a majority. But in no case should 
the system be complicated. Democracy at the bottom includes 
the attitude of mind towards many aspects and phases of life. It 
makes it possible for that attiture of mind which achieves true 
results through the spirit of tolerance, an inborn dislike of oppres- 
sion, belief in compromise in all important mattei*s, a knowledge 
that excessive use of a majority will defeat its own ends, resist- 
ence against corruption and a strong and sturdy public opinion— 
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all these attitudes are very important for the Working of demo- 
cratic institutions. Continued existence of democratic process 
will depend on the eJiBcient machinery and the ability to work 
the same so as to enable the aspirations of the people and sense 
of justice to vv^ork. If this sense of justice, this healthy environ- 
ment, this hopeful spirit are denied or violated, then we will 
’have nothing but a reign of terror or oppression in wliich the 
lives of citizens will always be at stake. 



CHAPTER 5 


THE DISTRIBUTION OF POWERS (PART 10 
Articles 52-151 

The distribution of powers forms the core of the Indian 
Constitution. Executive authority in a federation is co-exten- 
sive with legislative competence and hence provisions in the 
Constitution are there for spheres of activities of the Union and 
Constituent units. In India we had a peculiar condition pre- 
vailing before 1947. In the United States, the States were not 
prepared to surrender their powers and hence their powers re- 
mained untouched. The Canadians had the experience of the 
Americans before them and they therefore suggested that the 
Centre should have more power and hence it is a different Fe- 
deration from the American pattern. In Canada, the Domiixion 
and the Provinces have concurrent powers, Australia is also af- 
fected by the United States and we have there a short list of 
concurrent powers, while other powers are reserved for the 
States. In India we had a federal constitution, wherein the resi- 
duary powers were rnentioned in the 1935 Act. At the Round 
Table Conference they had proposed to have one list, but they 
ended with three lists on account of unbridgeable differences 
between the Hindus and Moslems. This accounts for the distri- 
bution of legislative powers in the Federation of 1935, which 
was a result of political conditions. 

After 1947, the Constituent Assembly was free to consider 
the growing needs of India. Strangely, the basis adopt- 
ed by OUT Constitution-makers is the same as the 1935 Act, 
which was evolved in the then context. The Lists are enlarged 
so as to assimilate planning, social and economic factors. In 
order to make the machinery of governmental powers as effec- 
tive as the unitary government, there are three Lists drawn up 
which are quite elaborate. The State Legislatures have exhaus- 
tive powers and in fact it is the only Constitution in the world 
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which has such three detailed Constitutional Lists. The total num- 
ber of matters dealt with under the 1935 Act were 153; that is, 
the Federal List contained 61 items, the Provincial List contained 
26, and the Concurrent List had 31 items. Under otif Constitu- 
tion there are 210 items dealt with under the tliree Lists. The 
Union List has 97 matters, the State List 66 matters and the 
Concurrent List has 47 matters. Thus by enlarging the Union 
List, the sphere of Parliament and the Union Central Govern- 
ment IS enlarged. The framers have tried to work out the cate- 
gories with exhaustive detailed enumeration, thus eliminating 
the limitations imposed previously. The Centre was sufficiently 
powerful and one list was quite sufficient leaving the residuary 
powers resting in the Centre. The framers could have thought 
of a* shorter list instead of improving upon the Constitution of 
1935. 

Considering the theory of separation of powers we have al- 
ready seen that the theory of separation of powers, as it was ori- 
ginally enunciated by Montesquieu could not be applied rigidly. 
The experience of the United States is a glaring example of the 
impossibility of having a rigid personal separation of powers 
where the President has got legislative powers in his right to 
send messages to Congress and the right to veto, while Con- 
gress has the judicial power of trying impeachments and the 
Senate participates in the executive power in treaty-making and 
in making appointments. In modern practice, therefore, the 
theory has come to mean an organic separation of functions, 
namely, that one organ of government should not usurp the func- 
tions belonging to another organ. But even here any rigid sepa- 
ration is impracticable, , 

In our Constitution though the Supreme Court, in the DelJii 
Laws Act case agreed that our Constitution does not vest the 
legislative and judicial powers in the Legislative and the Judi- 
ciary in so many words, tlie majority in efiFect imported the es- 
sence of the modern doctrine of Separation of Powers, applying 
the doctrines of the constitutional limitation and trust. Our Con- 
stitution is, therefore different from the American and Australian 
Constitutions in so far as there is no attempt at any express intro- 
duction of tlie doctrine of separation of powers, by vesting the 
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executive, legislative and judicial powers in different organs. The 
executive power is vested in the President under Art. 53(1), but 
the legislative and judicial functions are not vested in any per- 
son or body. It is clear, therefore, that there was no intention 
on the part of owr framers of introducing any rigid application of 
the doctrine of separation of powers. It follows therefore, that 
rules contrary to principles of English jurisprudence, relating to 
forgoing matters, will prevail under our Constitution. Under 
the English system the Legislature may validly annul judicial 
decisions by directing that they be reopened and retried on a 
different interpretation of law. It may also directly pass decla- 
ratory Acts laying down propositions, which in effect would sa- 
tisfy the decisions of the Courts. We have seen above that in 
Bowles v. Bank of England, it was decided following the deci- 
sion in Stockdale v. Hamard, that it was unlawful for the Go- 
vernment to collect taxes under the authority of the Resolutions 
of the Committee of Ways and Means (Resolution of either 
House of Parliament is not law). But the Provisional Collection 
of Taxes Act, 1913, nullified this decision by giving statutory 
force, for a limited period to resolutions of the Committees of 
Ways and Means. 


CHAPTER 6 


THE UNION EXECUTIVE 
(Articles 52-78, 85-87) 

Under this head we have to discuss thd law relating to— 

(1) The President of India ; 

(2) The Vice-President of India ; 

(8) Council of Ministers ; and 

(4) The Attorney-General of India. 

(1) The President of India : (Arts. 52-62 and 173) 

The President is the Supreme Executive Authority of the 
Union. He occupies the same position as the King under the 
English Constitution. He is the head of the State but not of the 
Executive. He represents the nation but does not rule the na- 
tion, He is the symbol of the Nation. The Constitution provi- 
des by Article 52 that there shall be a President of India. As 
compared to the Indian President, the American President is not 
only the head of the political system, but also of the national life; 
not a mere party chief but “the majesty of the people incarnate/'' 
He combines in himself the two offices of the Crown and Prime 
Minister, and in the words of Bagehot, the ‘dignified' as well as 
the ‘efficient' functions. His powers are becoming wider and 
wider in the same sense as the Federal Government is gaining 
in strength as against the States, owing to the influence of exter- 
nal forces such as war, economic crisis and others. He is re- 
garded as the ‘foremost ruler of the world', but the principles of 
American government have prevented him from becoming a des- 
pot. As LasM observes in his American Presidency, “The Presi- 
dent of the United States is both more or less than a King ; he is 
also both more or less than a Prime Minister. Since the Cabinet 
is nothing more than the President's Advisory Council, aU the 
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above powers are to be exercised by the President on his sole 
responsibility and the only person responsibly charged with thin- 
king and planning in terms of the whole Union is the President/* 

The President of the Fourth French Republic neither reigns 
nor governs. He can act through the joint counter-signature of 
an individual Minister as well as that of the President of the 
Council of Ministers (Art. 38). Being elected by the Legisla- 
ture and having no direct contact with the people he has no 
power of veto over legislation (Art. 36). Even the power of dis- 
solution is hedged in with certain conditions (Art. 51). The 
reason for the weakening of powers of the President is because 
in the new frame-work of the Constitution of the Fourth Repub- 
lic, his powers were transferred to the President of Council of 
Ministers, who has now become more powerful than even the 
Prime Minister of England. The President of the Council of 
Ministers has very wide and extensive powers, for example, pro- 
posing legislation to the Chamber (Art. 14). The only scope for 
the President of the Republic to influence the decisions of his 
Ministers is when, under Art. 32 he has a right to preside over 
the Council of Ministers. It, therefore, depends upon the per- 
sonality of the President of the Republic to influence French po- 
litics within the scope given to him under the Constitution. 

Position of the President under the Indian Constitution 

The framers of our Constitution in their anxiety of adopting 
the best features of the Constitutions of other countries have set 
up a curious combination of the Presidential and Parliamentary 
systems. They have outlined the position of the President of 
India on the Irish model, namely, an elected President, acting 
under the advice of his Ministers who are responsible to the 
Legislature. On this basis the President in India is not the 
‘Head of the State', nor the repository of all powers of the 
State' as the King of England, nor is he ‘the majesty of the people 
incarnate' as the American President is described. Our Presi- 
dent exercises his powers given to him by the Constitution, and 
in accordance with the Constitution^ with the aid and advice of 
the Council of Ministers. [Art. 74(1)]. He is not vested with 
any discretionary power as the Irish President is vested with 
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"an absolute discretion to act, under Art. 13(2) and has also the 
right to refuse a dissolution of the Legislature to a defeated 
Ministry. 

The Indian President differs from the Irish President in tlie 
sense that the former, like the King of England, has a right to 
be informed by the Council of Ministers and to call for any in- 
formation that he may require in connection with the administ- 
ration of the Union and proposals for legislation [Art. 78(b)]. In 
the limited capacity even the" English King performs many im- 
portant functions, e.g., he can be an excellent impartial media- 
tor in political issues, he can meet the leaders of the Opposition 
and even give the Cabinet his views, but it rests with the Cabi- 
net to accept all this. The President of India has a very impor- 
tant power under Art. 78 (g), which enables the President to 
exercise an effective supervision of the Cabinet without having a 
seat therein and it enhances the value of the President as the 
constitutional head. From the point of view of our constitution, 
there is no provision which would compel the President to act 
always according to the advice of his Ministers and there is no 
rule which would compel him to act only under the counter-sig- 
nature of a Minister. It is evident, therefore, that the Indian 
President is not an exact replica of the head of the Executive of 
any other country, but combines in him some of the best featu- 
res of all of them. 

Under Articles 153 and 238(1) similar provisions are in the 
Constitution with regard to the Heads of the States in Parts K 
and B. 

Powers of the President 

Executive Power : The Executive power may be defined as 
that authority within the State which administers the law, carries 
on the business of Government and maintains order within, and 
securiy from without the State/’ (Wynes, Legislative and Execu- 
tive Powers in Australia). The various powers that can thus be 
included within the comprehensive expression "executive po- 
wer/’ in a modern State have been grouped together under the 
following heads : 
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L The Administrative Tower includes the power to appoint 
and remove the high officials of the State and other administra- 
tive commissions. He has thus the power, under our consti- 
tution, to appoint, (i) the Prime Minister of India and other 
Mnisters of the Union (Art. 74); (ii) The Attorney-General and 
the Comptroller and the Auditor-General of India (Arts. 76 & 
148); ( iii) The Judges of the Supreme Court and High Courts 
of the States (Arts. 124 & 217); (iv) The Governor of a State 
(Art. 155); (v) An Inter-State Council (Art. 263); (vi) The 
Union Public Servicp Commission (Art. 316); (vii) Election 
Commissioners (Art. 324(2)); (viii) Special Officer for Sche- 
duled Castes and Tribes (Art. 338(i) ); and (Lv) A Commission 
on Language (Art. 344(i) ). The President has also the power 
to remo\"e some of the officers as given to him under Articles 
75(2); 76(4) and 156(1). 

JI. The Military Power, that is, the organization of the 
armed forces and the conduct of war. 

IIL The Diplomatic Power, that is, the conduct of foreign 
affairs. Being a very wide subject it is sometimes considered 
identical with the power over foreign or external affairs, which 
compromises 'all matters which bring the Union into relation 
with any foreign country." The Legislature has no power to take 
initiative in such matters for the task of negotiating treaties and 
agreements with other countries, subject to ratification by Par- 
liament, belongs to the President and his Ministers. 

IV". Legislative Potoer, that is, the summoning, prorogation, 
etc. of the Legislature. The President has also the right to ad- 
dress and to send messages (Art. 86); the power to cause cei- 
tain reports and statements to be laid before Parliament, so that 
Parliament may have the opportunity to take action upon 
them, such as the Annual Financial Statement and the report 
of the Auditor-General of India relating to the accounts of the 
Government of India (Art. 151(1) ; the power of sanction for in- 
troduction of certain Legislative measures such as, State bounda- 
ries (Art, 3); Money Bills (Art. 117); Bills involving expendi- 
ture (Alt. 117(3) ); Bills affecting taxation in which the States 
are interested (Art. 274(1); Assent to Legislation and the po- 
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wer to veto Union Bills (Art. Ill); Power to veto reserved State 
Bills (Art 201) and the power to legislate by Ordinances dii- 
ring recess of Parliament (Art 123). 

V. Judicial Power, that is, the granting of pardons, repri- 
eves, etc. to persons convicted of crime. The object of this po- 
wer is to correct possible judicial errors, for no human judgment 
can be perfect. It is 'executiveV power and its exercise shall 
not be subject to either legislative or judicial control. But like 
all other powers, this power also must be exercised on the ad- 
vice of his Minister, and in all probabilit5^ the opinion of the 
Court which has passed the sentence will be consulted. (Refer 
sec. 401(2) of the Cr. P. Code). 

The pardoning power is possessed by the President as also 
by the State Governors and Rajpramukhs (Art. 161). But the 
power of granting pardon in case of sentence of death is vested 
in the President alone. 

Kinds of Pardons : A pardon may be full, limited or condi- 
tional. 

Reprieve : It means the stay of execution of a sentence or of 
the enforcement of a penalty. Under Sec. 382 of the Cr. P.C., a 
High Court may stay the execution of a death sentence. 

Respite : It means awarding a lesser sentence in place of 
the penalty prescribed under law. 

Remission: Means a reduction in the quantum of a sen- 
tence without changing its character as one year may be redu- 
ced to six months. Both the Central and the State Govern- 
ments possess this power under sec. 401 of Cr. P.C. 

Commutation : Commutation of a sentence means a change 
to a lighter penalty of a diflFerent form, as death sentence is com- 
muted to transportation for life. (Secs. 54, 55, LP.C.; and section 
402 of Cr. P.C.). 

Power to consult the Supreme Court (Art. 143) : As the 
executive head of the Union, the President can refer any ques- 
tion of law or fact as has arisen or is likely to arise, for the 
‘opinion” and report of the Supreme Court. The questions re- 
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ferred to must be of such public importance as it is expedient to 
obtain the opinion of the Supreme Court upon it. This power 
to consult the Supreme Court is known as the Consultative Po- 
wer of the President (Arts. 143 and 145). 

VI. Emergency Powers (Art. 352-360 & 365); In times of 
crisis the President has extraordinary powers to deal with an 
emergency, namely, external aggression or internal disturbance 
by reason of which the security of the country is in danger or if 
any part is threatened, or the failure of the constitutional ma- 
chinery in a State owing to some other cause, or, a financial 
crisis. 

VIL Financial Poioers : The President has been author- 
ised to lay before Parliament at the beginning of every financial 
year a financial statement showing the estimated receipts and 
expenditure of the Union for that year. No demand for grant 
can be made except on the recommendation of the President. 

The President has been given power to distribute between 
the Union and the States shares from the Income tax, and to as- 
sign to Assam, Bihar, Orissa and West Bengal grant-in-aid in 
lieu of their shares from jute export duty. The President is also 
empowered to set up a Finance Commission. 

VIIL Miscellaneous Powers (Arts 391-392) : These powers 
may be said to be residuary in nature, and which are required 
to be vested in some authority. The President, may, for the pur- 
pose of removing any difficulty, by an order direct that this cons- 
titution shall have effect subject to such adaptations whether by 
way of modification, addition or omission, as he may deem to 
be necessary and expedient. Every order so made shall be laid 
before the Parliament (Art. 392). 

Under this the rule-making powers of the President must be 
mentioned. The President shall make rules as to how orders 
and instruments made by the Government of India, in his name, 
shall be authenticated, and how the business of the Govern- 
ment of India shall be carried on and allocated among different 
Ministers [Art. 77(2) & (3)]. The President, in consultation 
with the Chairman of the Council of States and the Speakers 
of the House of People, make rules as to the procedure with res- 
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pect to joint sittings of, and communications between the two 
Houses (Art. 118(3) ). The President shall specify the period 
at the expiration of which a members seat in Parliament shall 
fall vacant if he does not resign his seat in the Legislature of 
the State, in case of a double membership (Article 101(3)). 
The President’s approval shall be required for rules made by the 
Supreme Court for regulating the practice and procedure of that 
Court (Art. 145). The President shall make regulations deter* 
mining the number of members of the Union Public Service 
Commission, the tenure and condition of service and other simi- 
lar provisions as regards the staff of the Commission (Art 118). 

The Constitution also confers upon the President certain 
Hnterini powers to be exercised by him so long as Parliament 
does not elect to occupy those fields, such as, Grants-in-aid to the 
States in need of assistance. Such a grant is sanctioned by the 
President until Parliament makes the necessary provisions. He 
also assigns the percentage of the proceed of income-tax among 
certain States, until a fresh basis is decided on the recommen- 
dation of the Finance Commission. The President also makes 
rules regulating the recruitment and conditions of service of 
persons empIo}T^d in the Union, until Parliament elects to legis- 
late on this matter. 

The Privileges of the President (Art. 361) 

Under Article 361 the privileges of the President are four 
in number. 

1. Article 361(1). He shall not be answerable to 
any Court for the exercise and performance of the power and 
duties of his office or for any act done by him in the exercise 
and performance of those powers and duties. However, under 
Article 61, the conduct of the President may be brought under 
review by any Court, Tribunal or Body appointed by either 
House of Parliament for investigation of a charge. 

2. Article 361(2). No criminal proceedings whatever shall 
be instituted or continued against the President in any Court 
during the term of his oflSce. 
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3. Article 361(3). No process o£ the arrest or the impri- 
sonment of the President shall issue from any Court during his 
term of office. 

4. Article 361(4), No civil proceedings in which relief is 
claimed against the President shall be instituted during his term 
of office in any court in respect of any act done or purporting 
to be done, by him in his personal capacity, whether before or 
after he entered upon his office as President until the expira- 
tion of two months next after notice in writing has been deli- 
vered to the Presidei^t stating, (i) the nature of the proceedings, 
(ii) the cause of the action therefor, (iix) the name, description 
and place of residence of the party by whom such proceedings 
are to be instituted and, (iv) the relief which he claims. 

Rules as to the Election of the President 
(Arts. 54-55, 58-59 & 71): 

The President shall be elected by the members of an Elec- 
toral College consisting of (a) the elected members of both 
Houses of Parliament; and (b) the elected members of the 
Legislative Assemblies of the States. (Art. 54). 

In the United States under the 12th Amendment of 1804 the 
election of the President is made indirectly by an Electoral Col- 
lege. The electors meet in their respective States and vote by 
ballot. The person securing the greatest number of votes is dec- 
lared as the President of the United States, The Constitution, 
however, does not lay doxvn any rule as to how the electors are 
to be chosen, but by common usage electors have come to be 
chosen by popular election. 

The Constitution of Eire, 1937, by Article 12(2) lays down 
^'the President shall be elected by direct vote of the people.'’ 
(ii) Every citizen who has the right to vote at an election for 
members of the Dail Eirean shall have the right to vote at an 
election for the President, (iii) the voting shall be by secret bal- 
lot and on the system of proportional representation by means 
of a single transferable vote. 

The French Constitution of 1946, by Article 29 provides 
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that “the President of the Republic shall be elected by the 
Parliament.” 

In India the election of the President is by indirect election, 
but the mode is different from the systems of elections described 
above. As far as possible there shall be uniformity in the scale 
of representation of the different States at the election of the 
President. For the purpose of securing this uniformity the num- 
ber of votes which each elected member of Parliament and of 
the Legislative Assembly of each State is entitled to shall be 
determined in the following way : ^ 

(a) Each elected member of the Legislative Assembly shall 
have as many votes as there are multiples of one thousand in a 
quotient obtained by dividing the population of the State by the 
total number of elected members; 

(b) If after taking the said multiple the remainder is not 
less than 500 than the vote of each member shall be increased 
by one; 

(c) Each elected member of either House of Parliament 
shall have such number of votes as may be obtained by divid- 
ing the total number of votes assigned to the Legislative Assem- 
blies of the States by the total number of elected members of 
both the Houses of Parliament, fractions exceeding half are 
counted as one. 

His election is to be held in accordance with the system of 
proportional representation by means of a single transferable 
vote and the voting at such an election shall be by secret ballot. 

Article 56 : This article lays down the normal term of of- 
iice of the President, which is five years. But it may terminate 
either by resignation in writing addressed to the Vice-President 
who communicates the same to the Speaker of the House of the 
people or by removal for violation of the Constitution, by the 
process of impeachment as provided under Art. 61. The Con- 
stitution, however, does not define the term mpeachment’. Ar- 
ticle IL Sec. 4 of the United States Constitution lays down that 
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impeachment lies for ‘treason^ bribery or other high crimes and 
misdemeanours/ In the Constitution o£ Eire, misbehaviour’ and 
ill the Burmese Constitution ^gross miscondiicf, are further two 
grounds for the removal of the President under their respective 
Constitutions. In India clause (3) of Article 61, read with the 
Proviso to Article 361(1) lays down that when a charge of imp- 
eachment is preferred by either House of Parliament, it is the 
other House that investigates the charge. In making such an in- 
vestigation it may delegate the work of investigation to any 
Court or body or tribunal appointed by the House for that pur- 
pose. But the removal of the President will require the resolu- 
tion of that House which preferred the charge under sub-clause 
(4) of Article 61. 

Qualifications for Election as a President 
(Arts. 58, 85, 71(1) & (2)) 

Article 58 read with Article 85 lays down the qualifications 
of the President. He must have completed the age of 35 years 
and must be a citizen of India and must be properly qualified for 
election as a member of the House of the People. A person 
holding any office of profit is ineligible for election as the Pre- 
sident of India. A person is not deemed to hold any office of 
profit by reason only that he is the President or Vice-President 
of the Union or the Governor or Rajpramukh or Uparajpramukh 
of any State or a Minister either of the Union or of any State. 
After his election the President vacates his seat either of the 
House of Parliament or of a House of Legislature of any State. 

Under Article 71(1) all doubts and disputes arising out of 
or in connection with the election of a President shall be enquir- 
ed into and decided by the Supreme Court whose decision shall 
be final. 

If the Supreme Court declares the election of a person as 
the President to be void, all acts done by him in the exercise 
and performance of the powers and duties of the office of Pre- 
sident on or before the date of the decision of the Supi'eme 
Court shall not be invalidated by reason of that declaration 
(Axt 71(2)). 
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: :'Pro€e^ for, impeacfement of ' the Fresideiit'' 

■ (Arts. 61' and 361(1)) 

There are thi'ee steps in the procedure for impeachment of 
the President. When a President is to be Impeached for viola- 
tion of the Constitution, the following procedure is to be fol- 
lowed : 

(1) The charge shall be preferred by either House of 
Parliament. But no such charge shall be preferred unless— 

(a) the proposal to prefer such a charge is contained in a 
resolution which has been moved after at least fourteen days'" 
notice in writing, signed by not less than one-fourth of the total 
number of members of the House, has been given of their inten- 
tion to move the resolution and 

(b) such resolution has been passed by a majority of not 
less tlian two-thirds of the total membership) of the House (Art. 
61(2)). 

(2) When a charge has been so prefen’ed by either House 
of Parliament, the other House shall investigate the charge and 
the President shall have the right to be represented at such in- 
vestigation (Art. 61(3)). 

Under Art 361(1) the conduct of the President may be bro- 
ught under review by any Court, tribimal or body appointed by 
or designated by eithei* House of Parliament for the investiga- 
tion of a charge under Article 61. 

(3) If as a result of the investigation a resolution is passed 
by a majority of not less than tsAm-thirds of the total member- 
ship of the House by which the charge was investigated decla- 
ring that the charge preferred against the President has been sus- 
tained, such a resolution shall have the effect of removing the 
President from his office as from the date on wixich the resolution 
is so passed : (Art 61(4) ). 

^ of India (Arts. 63-71) 

After the President, the Vice-President is the highest digni- 
tary of India. Articles 63-64 lay down that there shall be a 
Vice-President who shall be ex-officio Chairman of the Council 



THE UNION:' EXECUTIVE' 


■8S 

■of States. He will act as President in the event of a vacancy 
in the office, of tlie President by death, resignation or removal and 
in the absence or illness of the' President : (Art 65). 

He is elected by the members of both Houses of ParliamenL 
assembled at a joint meeting in accordance with the system of 
proportional representation by means of a single transferable 
vote. On his assumption of office as Vice-President, he shall 
vacate his seat of either House of Parliament or of a House of 
Legislature of any State. Article 67 lays down that unless he re- 
signs or is removed from office, the term of office of a Vice-Presi- 
dent shall be five years, and he continues to hold the office until 
his successor is appointed, even though his term of his office has 
expired. 

A person in order to be eligible for election as Vice-Presi- 
dent shall be a citizen of India, having completed the age of 35 
years and is qualified for election as member of the Council of 
States. A person holding any office of profit under the Govern- 
ment of India or the Government of any State shall not be eligi- 
ble as Vice-President, [Art. 66(3)]. All doubts and disputes 
arising out of or in connection with the election of the Vice- 
President shall be enquired into and decided by the Supreme 
Court whose decision shall be final If the election is held void, 
then any act done by him in the exercise and performance of 
the powers and duties of the office of President or Vice-Presi- 
dent, as the case may be, on or before the date of the decision 
of the Supreme Court shall not be invalidated because by reason 
of that declaration [Art 71(2)]. 

He may be removed from his office by a resolution of the 
Council of States, passed by a majority of all the then members 
of the Council and agreed to by the House of the People, But 
in order to move such a resolution at least 14 days^ notice shall be 
given of the intention to move such a resolution. However, he 
may by writing under his hand addressed to the President resign 
his office. 

The Council of Ministers (Arts, 74-755 78 & Schedule S) 

Under the Constitution the Coxmcil of Ministers is enjoined 
to aid and advise the President in the exercise of his functions. 
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The question is whether the President is always bound to accept 
the advice o£ his Ministers. If he does so then he is a mere 
nominal executive head, a figure head. But the President in 
actual practice enjoys some real power. This is because the 
Constitution has not laid down that the President shall always 
accept the advice of his Ministers. The question is to what ex- 
ent can the President exercise this power? Now, in the ordi- 
nary day to day administration, he would act according to the 
advice of his Ministers. It is only in exti*aordinary situations that 
the President may not follow the advice of his Ministers if he 
thinks that to be in the best interests of the nation. If the Presi- 
dent misuses his powers then he can be impeached for the viola- 
tion of the Constitution. But it is doubtful whether refusal to 
follow ministerial advice can amount to violation of the Consti- 
tution. ''Although there is no specific provision in the Constitii- 
tion itself making it binding on the President to accept the 
ad\dce of his ministers, it is hoped that the convention under 
which the King in England always acted on the advice of his 
ministers, would also be established in this country and the Presi- 
dent would become a Constitutional President in all matters."^ 
( Dr. Rajendra Prasad ) . It follows, therefore, that the object of the 
framers of our Constitution was to make the President a constitu- 
tional and formal head of the executive like the English King, 
but this object has not been fulfilled in the true sense of the 
word. This is because all the principles upon which a cabinet 
government rests have not been embodied in our Constitution 
and even on some fundamental points, the framers of the Con- 
stitution have been obliged to leave the matters to conventions 
and usage. Under Art. 77(2) the President himself makes rules 
as to the mode in which his orders and instruments shall be au- 
thenticated. Further, in India, the Ministers shall have no legal 
responsibility for the acts of the President. But the Government 
itself is liable to be sued (under Art. 361) for acts of the Presi- 
dent which are duly made and countersigned. The legal res- 
ponsibility of a minister is, therefore, not necessary in India to 
give the subject his remedy for illegal acts done in the name of 
the President. Even under Article 77(3) the President has power 
to make his rules or revise them under the advice of each new 
Prime Minister, but this does not necessarily imply that the 
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President shall have absolute powers in this respect. This is 
borne out by the fact that Art. 74(1) lays down that 'there shall 
be a Council of Ministers,” it follows that the President cannot 
help doing without Ministers as soon as a Cabinet resigns, as 
there is no express provision in our Constitution, corresponding 
to Art. 28(1) of the Constitution of Eire, which lays down that 
any Cabinet that resigns must carry on until their successors are 
appointed. Even the grarnmatical interpretation of Art. 74(1} 
shows that the President in the exercise of his powers may as a 
matter of constitutional usage request the ministry to continue 
after its resignation till its successor is appointed. 

As regards his choice of the Prime Minister, the President 
has enough of discretion and may appoint any person whom ho 
likes. But the usual practice is that he appoints that person who 
commands the confidence of the House of the People [Art. 
75(3)3. But any person who is not a member of the Parliament 
may remain a minister for six months [Art. 75(5)] and the Pre- 
sident has the power not to summon Parliament within six mon- 
ths from the date of its last sitting [Art. 85(1)]. So, there is 
enough scope for the President to appoint any person as the 
Prime Minister for some period less than six months even though 
such a person may not command a majority in the House of the 
People for the time being. 

The Prime Minister of India 

Under the English Constitution the Prime Minister is the 
leader of the Cabinet and he gains this position as the head of 
the Party by a majorty in the House of Commons. Theoretical- 
ly, the position of the Prime Minister is only primus inter 
pares (the first among equals), but in actual practice he is re- 
ferred to by the members of the Cabinet as the Premier, for if 
any minister disagrees with him he is expected to resign. He is 
thus "the keystone of the Cabinet arch.” The other ministers 
virtually hold their office at the pleasure of the Prime Minister. 

In India much depends upon the personality of the holder of 
the office of the. Prime Minister. There is truth in what Lord 
Asquith said, "the office of the Prime Minister is what its holder 
chooses to make it.” The Prime Minister in our country should- 
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■ers very heavy responsibilities, particularly in case of those arising 
' out of inteinational relations and international matters of great 
; : importanee. Further, ^ as is common in England, the;- Prime Mi- 
nister usually remains aloof from departmental duties so as to 
enable him to perfoim his primary function under the Cabinet 
system, viz., the function of co-ordinating the policy of the 
Government. But in a vast countiy like India with extraordinary 
volume of governmental business to be transacted, it becomes 
very difficult for the Prime Minister to ^perform the only functioii 
of the co-ordinator of policy of government As a result of this, 
the Prime Minister in India has taken upon himself heavy res- 
ponsibilities particularly of the nature of maintaining peace, and 
amicable relations between different countries in the world. 

The principle of collective responsibility is also embodied in 
our Constitution under Art. 75(3). In this we have followed 
the English convention, as Art. 75(3) lays down that the Presi- 
dent is to act with the advice of the Council of Ministers as 
communicated through the Prime Minister and also upon that of 
individual ministers, at least in matters of great importance. Un- 
der Art. 63(1) a similar provision is laid down in the case of the 
State Governor. \ 

Collective Responsibility of Ministers 

The Prime Minister shall be appointed by the President and 
the other Ministers shall be appointed by the President on the 
advice of the Prime Minister but all of tliem shall hold office du- 
ring the pleasure of the President and they shall be collectively 
responsible to the House of the People. ( Art. 75 ( 1 ) - ( 3 ) ) . This 
means that a Minister who loses the confidence of the House will 
be required to resign. The question whether any, and if so, 
what advice was tendered by Ministers to the President shall not 
be enquired into in any court (Art. 74(2) ). 

This means that the Ministers are jointly and severally res- 
ponsible to the House of the People for evey legislative and exe- 
cutive act of the Government, as also for every legislative mea- 
sure introduced in Parliament with the authority of the Govern- 
ment. The responsibility of the ministry individually and collec- 
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tively is secured by the fact that the Mimisters are in effect dis- 
' missable at the pleasure of the House of the People tlirougli their 
inability to carry on the Government without its support. 

Ministerial responsibility as provided under the Indian Con- 
stitution follows the EngKsh pattern, which has three distinct 
aspects, namely, responsibility to the legislature, responsibility to 
the President and legal responsibility. 

(1) Responsibility to the Legislature. Art. 75 of the Con- 
stitution provides that the Council of Ministers shall be collec- 
tively responsible to the House of, the People. The result is that 
the House of the People can dismiss the Ministiy by passing a 
vote of no confidence against it or rejecting a Bill introduced by 
the Ministry. The salaries and allowances of the ministers are 
determined by Parliament from time to time. As a result, the 
House of People can force a Minister to resign by reducing his 
salary to a nominal amount or rejecting it altogether. It is pos- 
sible that following upon the practice as is prevalent in England, 
the Ministry may require the President to dissolve the Lower 
Plouse in order to ascertain the will of the people. If it secures 
majority then the Ministry remains in power but if it does not, 
then it has to resign. 

(2) Responsibility to the President. The President ap- 
points the Prime Minister and other Ministers on the advice of 
the Prime Minister. It follows, therefore, that the Ministers hold 
ofiice during the pleasure of the President, who can thus dismiss 
them if he so pleases. But in actual practice, the President exer- 
cises his power only on the advice of the Prime Minister in order 
not to precipitate any dead-lock, as the dismissal of a Minister 
would mean the resignation of the whole Ministry. 

(3) Legal Responsibility. Before a Minister enters upon 
his office, the President shall administer to him the oaths of 
office and of secrecy according to the form laid down in Art. 
75(4) and Schedule 3 of the Constitution. 

A Minister who for a period of six consecutive months is 
not a member of either House of Parliament shall at the expira- 
tion of that period cease to be a minister : (Art 75(5)). 
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The Attorney-General for IM 
(Arts. 76, 88, and 124) 

The President shall appoint a person who is qualified to be 
appointed a Judge of the Supreme Court to be Attorney-General 
for India (Art. 76(1)). 

His qualifications. His qualifications shall be the same as 
those of a Supreme Court Judge as laid down in Art, 124, 

■■'namely;. '■ . ■ . . 

(1) he shall be a citizen of India* « 

(2) he must have been for at least five years a Judge of a 
High Court or two or more such Courts in succession; or 

(3) he must have been for at least ten years an advocate 
of a High Court or of two or more such Courts in succession; or 

(4) he is, in the opinion of the President, a distinguished 
Jurist (Art. 124). 

Under Article 76(4) he holds office during the pleasure of 
the President and receives such remuneration as the President 
may determine. 

His duties. (Art. 76(2)). His duties are to give advice to 
the Government of India upon such legal matters and to per- 
form such other duties of a legal character, as may be referred 
to him by the President, and to discharge the functions conferred 
by the Constitution. 

His Rights. (Arts. 76(3) & 88). He has a right of audience 
in all Courts in India as also the right to speak in, and other- 
wise to take part in the proceedings of either House, or any joinf 
sitting of the Houses, or any Committee of Parliament of which 
he may be named a member, but shall not by virtue of Art. 88 
be entitled to vote. 


CHAPTER 7 


PARLIAMENT 

(Arts. 79^122 & 330-331, 334 & Schedules 3 :& 4) 

Article 79 of our Constitution lays down that there shall be a 
Parliament for the Union which shall consist of the President 
and two Houses to be known respectively as the Council of States 
(Rajya Sabha) and the Plouse of the People (Lok Sabha). 

Parliament is the Central Legislature of India and it is sove- 
reign, that is, it is independent of all external authority and is 
supreme in its internal matters. The fundamental feature of the 
English Parliamentary system of Government is a harmonious 
blending of the legislative and executive organs of the State in 
as much as the executive power is wielded by a group of mem- 
bers of the Legislature who command a majority in the House 
of Commons and remain in power so long as they retain that 
majority. We have also seen that no Act of British Parliament 
can be challenged by the Courts, but the Act of Indian Parlia- 
ment will always be subject to Judicial Review. It follows, 
therefore, that the judiciary in India has power to declare an 
Act of Parliament unconstitutional and void. This provides us 
with a very powerful safeguard of the liberty of subjects by pre- 
venting the executive from infringing the liberty of the people 
in an unconstitutional manner. 

The first function of the British Parliament is that of provi- 
ding a Cabinet and holding it responsible. Its responsibilty is 
to the House of Commons. Further, in England the Prime Mi- 
nister is chosen by the Crown informally while in some modern 
Constitutions, such as, Eire, Japan, and Burma the Prime Mi- 
nister is formally nominated by the popular Chamber, Our 
Constitution follows the EngHsh system and leaves the choice of 
the Prime Minister and his Cabinet to the convention, subject to 
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the collective responsibility of the Coimcil of Ministers to the^ 
popular Chamber. 

Under our Constitution, the President is made a member of- 
the Legislature. The Parliament of the Union is thus, a compo- 
site body consisting of the President and the two Houses and 
‘law of Parliament’ means a law passed by the two Houses, fol- 
lowed by the assent of the President, subject to the provisions in 
Arts. 108-109, regarding Money Bills. We have already discussed 
in Sfockdale v. HansarcL that resolutions of either House of 
Parliament are not equivalent to laws made by Parliament, nor 
are the Courts precluded from examining the legality of acts clone 
under the authority of such resolutions. 

The Council of States (Rajya Sahha) 

(Arts. 80, 83(1), 84 & 89.§2) 

/ Its Composition, Art. 80 gives us the composition of the 
Council of States which consists of : — 

^ (a) Twelve members to be nominated by the President 

in accordance with the provisions of clause (3) and consisting 
of persons having special knowledge or practical experience in 
respect of literature, science, art and social service etc.; and 

/ ( b ) Not more than two hundred and thirty eight represen- 

tatives of the States. This brings the number to two hundred and 
fifty in all. There is no election for the Council of States, bu? 
the representatives of each State specified in Part A or Part B of 
the First Schedule in the Council of State shall be elected by 
the members of the Legislative Assembly of the State in accord- 
ance with the system of proportional representation by means of 
a single transferable Vote. The representatives of the Part C 
States shall be chosen in such manner as Parliament may by 
law prescribe. 

^ In framing its composition, the Constitution-makers have 
combined certain features of the Constitutions of Eire and of 
South Africa, by providing one Upper Chamber for the Union 
Parliament. Members of this House are elected by State As- 
semblies which gives a federal character to this House. But tM 



PARLIAMENT 


01. 


American ' principle of equality.- of State representatioii ■ has - 
been followed in our Constitution. 

The English .House of Lords is the only second Chamber in 
the w’orld which has a majority of hereditary Peers. As compared 
to the tiouse of Commons, this House has come to occupy a sub- 
ordinate position in the English political system. The predomb 
nance of the Lower House is essentially due to the nature of the 
Cabinet system itself. The Parliament Act, 1911, practically de- 
prived the Ploiise of Lords of any power over ‘Money Bills'. As 
regards other Bills, ^the House has only a suspensory veto, that 
is, the power to effect a delay in the passing of such a Bill not 
exceeding two years and one month, from the initial second read- 
ing of the Bill in the House of Commons. Even this suspensive 
veto has been further reduced by the Parliament Act of 1949. 
So, though the House of Lords can discuss and amend Bills 
other than Money Bills, they are no longer in a position to pre- 
vent the enactment of any Bill for more than one year and one 
month since its second reading in the House of Commons in the 
first of two successive sessions. The House of Lords has thus 
been reduced to a position of a revising Chamber with an impor- 
tant function of pointing out defects of hasty legislation. This is 
illustrated by the fact that the Attlee Government accepted from 
the House of Lords, not less than 230 amendments to the Bill 
nationalising transport, 360 amendments to the Bill controlling 
limited liability companies and similar amendments with regard. 
to other Bills. In 1949, the House of Lords rejected a Commoii5; 
motion to abolish capital punishment and forced the Government 
to issue a Royal Commission to investigate the means of limiting 
death penalty in Britain. It may be noted here that as a result 
of the investigations of the Commission, capital punishment was 
not abolished and another Bill is pending in the House of Com- 
mons which purports to abolish capital punishment. In the 
words of Jennings, "Legislation is not the sole or even the more 
important function of the House of Lords. That House is rather 
an assembly for the debate of the technical and in the party 
sense, less ‘politicaF issues of Government. Because the fate 
of the Government does not depend upon its votes and because* 
of its preponderance of one party, the House of Lords can debate 
in a less obviously partisan manner, the principles of foreign 
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imperial policy; and because the peers liaye no con- 

stituents to placate, no meetings to address and often, no spee- 
ches to make, they devote more time to the less spectacular but 
often useful technical functions of legislative control.” 

The American Senate is composed of two Senators from each 
State elected by the people. It means that the Upper Chamber 
is an elective chamber, and by providing equality of representa- 
tion of the States, irrespective of their size or population, the 
Federal principle of the Constitution has been maintained. In its 
powers it has hardly any other Second Chamber to equal it and in 
many cases it has equal powers with the other Chambers except 
that money bills cannot be initiated in the Senate, but it is free to 
amend or reject any money bill, a situation which is unthinkable 
under the English Constitution. It has also very wide powers, 
for, whatever appointments the President makes, the consent of 
the Senate for such appointments is necessary. Further, the 
President must take its consent for making treaties. So far the 
Senate has refused its assent to over 60 treaties proposed by the 
President. So great are its powers that it lead Mr. Laski to ob- 
-serve, “no legislative assembly of the world rivals the Senate of 
the United States in its influence in the international sphere.” 
(American Presidency). 

The Canadian Senate is a nominated Second Chamber con- 
sisting of 96 members nominated for life by the Governor-Gene- 
ral, acting on the advice of his Cabinet, the nomination being 
distributed amongst the Provinces according to a certain ratio, 
and not equally as in the United States. Being a nominated 
body, composed of members who are rewarded for their services 
to some party organisation, it is, in the words of Clokie, “The one 
conspicuous failure of the Canadian Constitution. The failure 
springs from the unchanging partisanship of the appointments ; 

the Senate has been called the Ministiy’s pocket-borough" 

For some thirty years the public have scarcely been aware of the 
Senate’s existence, for its proceedings are rarely reported in the 

Press Its primary use is to provide a dignified seclusion for 

retired politicians.” (Canadian Government and Politics, quoted 
by Basu in his Commentary on the Constitution of India.) 

The Senate of Eire is a partially elected and partially nomi- 
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nated body. The Japanese constitution, under Article 43, pro- 
vides that, "'both Houses shall consist of elected members, repre- 
sentative of all the people. The number of the members of each 
House shall be fixed by law/’ The Japanese Parliament has thus 
the distinction of having an elected Second Chamber. 

^ The Council of States under the Indian Constitution is not 
subject to dissolution, but one third of the members thereof re- 
tire on the expiration of every second year (Art 83(1) ). The 
object of this Article is to prevent the House from being turned 
into a stale body afid to have a continual flow of fresh talents.. 
It is thus a permanent House and not subject to dissolution, 
but receives new members every second year. 

Qualification for its Membership. Art. 84 lays down 
that the person shall not be qualified to be chosen to fill a seat 
in the Council of State unless he is a citizen of India; is not 
less than 30 years of age and possesses such other qualification*? 
as may be prescribed by Parliament. 

Chairman of the Council of State (Art. 89-92). The Vice- 
President of India is the ex-officio chairman of the Council oi: 
States, which Council may choose its Deputy Chairman. Though 
the Vice-President is elected by both Houses of Parliament as- 
sembled at a joint meeting, he is expressly prohibited to remain 
a member of either House of Parliament. While any resolution 
for his removal from his Office is under consideration, he may 
take part in the proceedings and shall have the right to speak 
in, but is not entitled to vote on such a resolution or any other 
matter during such pi'oceedings, notwithstanding anything in 
Art. 100. 

His Functions. They are similar to those of the Speaker 
in the House of the People. It follows, therefore,, 
that there is no distinction under our Constitution between the 
two Houses in this respect, as it exists in England. The power 
of certifying a Bill to be a Money Bill, belongs solely to the 
Speaker. 

In the absence of the Chairman his duties and functions are 
performed by the Deputy Chairman. Both the Chairman as well 
the Deputy Chairman cannot preside while a resolution for re- 


' from office'is under the consideration 

of the House. 

■ ■ ^ House . of the People (Lok, SahM) ^ ■ 
81»84;9S.96,, 100, 112, 330»SS4) ■ 

House of the People, or the Lower House shall consist 
j of not more than 500 members directly elected by the people, 
i The constituencies are to be territorial and the election is to be 
I on the basis of adult franchise, that is, every citizen who is not 
I less than 21 years of age and is not otherwise disqualified on the 
' ground of non-residence, unsoundness of mind, crime or corrupt 
or illegal practice is entitled to be a voter. The proportion of 
'i electoral representation must be not less than one representative 
for every 500,000 of the population. 

‘ Under the English Constitution the House of Commons con- 
sists of 625 members, elected by single-member territorial cons- 
tituencies of the United Kingdom. Each member represents 
about 80,000 of the people. 

In America the House of Representatives is composed of 
members chosen every second year by the people of several 
States, and the electors in each State shall have the qualifica- 
tions requisite for electors of the most numerous branches of the 
State Legislature. It is laid down that each State must have 
one member for every 30,000 inhabitants. At present the House 
of Representatives has 435 members elected by the people di- 
rectly, by single-member territorial constituencies. Each mem- 
ber represents about 350,000 of the people. 

In Australia the House of Representatives is elected by the 
people voting directly in the States in proportion to the popu- 
lation of each State. The number of representatives to be elected 
in each State can be ascertained by fixing a quota by dividing 
the population of the Commonwealth by twice the number of 
Senators, and then dividing the population of the State by the 
quota so ascertained, subject to the right of every original State 
to a minimum number of five members. The number of mem- 
bers elected to this House since the election of 1951 stands at 

The election of the first House of the People of India was 
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on the basis of the present popnlatioii of eaeh State as on 
March;!, 1950, estimated- in -consultation with the Census Com:- 
;,missioner for India. The- total number of seats in/ this- 
stands at 499 and allocation among the different States is made 
on the basis of one seat for every 7,20,000 of the estimated popu- 
Jation, in the -following manner^:^ 


States in Fart A 


,T., Andhra , ,, 

28 

2. Assam 

12 

3. Bihar 

55 

4. Bombay 

44 

' 5, Madhya Pra- 


desh 

29 

"6. Madras 

46 

7. Orissa 

20 

8. Punjab 

IS 

9. Uttar Pradesh 86 

10. West Bengal 

34 


States in Part B 


Hyderabad 

25 

Jammu and 


Kashmir 

6 

Madhya Bha- 


rat 

11 

Mysore 

12 

Pepsu 

5 

Rajasthan 

20 

Saurashti*a 

6 

Travancore- 


Cochin. 

12 


States in Part C 

1. Ajmer 


2. Bhopal 2 

3. Coorg 2 

4. Delhi 4 

5. Himachal Pra- 

desh 4 

e.Kutch 2 

7. Manipur 2 

8. Tripura 2 

9. Vindhya Pra- 

desh 6 

10. Andaman & 

Nicobar 1 

11. Part B Tribal 

Areas 1 

12. Anglo-Indians 
(Nominated) 2 

Total 499 


From this it follows that tlie entire adult population, ex- 
cepting those who may be disqualified under the Constitution, 
or under any law, namely, non-residents, unsoundness of mind, 
crime or corruption or illegal practice as given under Art. 326, 
are entitled to be registered as voters at any such elections. 
Clause (3) of Art. 81 fixes the maximum strength of the House 
of People. But Parliament has the power of readjusting the 
Constituencies upon the completion of each decennial census. 


96 


ELEMENTS OF CONSTITUTIONAL LAW 


This readjustment is to be made not immediately after the pub- 
lication of the Census Report but upon the dissolution of the 
then existing House, Similarly, provision is also made under 
Art. 170(4) as x*egards the Lower House of a State. For this 
purpose Parliament has enacted the Limitation Commission Act 
of 1952 which purports to set up a Delimitation Commission for 
the puipose of readjusting the representation of the several ter- 
ritorial constituencies in the House of the People as well as in 
the Legislative Assembly of each State other than Jammu and 
Kashmir. 

Art. 83(2) fixes the duration of the House of the People to 
five years unless sooner dissolved. The period of five years is to 
be computed from the date appointed for its first meeting and 
no longer, and the expiration of the said period of five years 
shall operate as a dissolution of the House; provided that the 
said period may, while a Proclamation of Emergency is in ope- 
ration, be extended by Parliament by law for a period not ex- 
ceeding one year at a time and not exceeding in any case beyond 
the period of six months after the Proclamation has ceased to 
operate. 

Inspite of the provision for universal suffrage, some special 
provisions have been made to the House of the People for the 
representation of minorities. Arts. 330 to 334 have been included 
in the Constitution for this purpose. Under Article 330 seats 
are reserved for Scheduled Castes and Schedule Tribes in the 
House of the People. The President may, if he is of the opinion 
that the Anglo-Indian community in the House of the People 
is not adequately represented, nominate not more than two mem- 
bers of that community to the House of the People (Art. 331). 

Such seats are also reserved for Scheduled Castes and Sche- 
duled Tribes in the Legislative Assemblies of the States in Part 
A or Part B under Article 332. Similarly, under Article 333 re- 
presentation of the Anglo-Indian community in the Legislative' 
Assemblies of the States is reserved notwithstanding anything in 
Article 170, in which case the Governor or the Rajpramukh of a 
State, may if he is of opinion that the said community needs re- 
presentation in tlie Lower House of the State and is not adequate- 
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ly represented therein, nominate such members of the com- 
munity to the Assembly as he considers appropriate. 

Under Article 334 it is laid down that this concession given 
to the abovementioned communities shall cease to have effect 
on the expiration of a period of ten years horn the commence- 
ment of this Constitution. This Article comes into effect only 
after the dissolution of the then existing House of the People 
or a Legislative Assembly, as the case may be. 

Qualification for Membership of Parliament (Art 84). A 
person shall not he quaMed to be chosen to fill a seat in the 
House of the People unless he— (a) is a citizen of India; (b) 
is not less than twenty-five years of age; and (c) possesses such 
other qualifications as may be prescribed in that behalf by or un- 
der any law made by Parliament 

In England any person of full age, qualified to be a voter, 
who is not a peer and who is not disqualified by any statute, 
may become a member of the House of Commons. In Canada 
the qualifications for memberships of either House are not laid 
down in the Constitution, but they are provided by a statute 
which says that persons of either sex are eligible provided they 
are twenty-one years of age for the House of Representatives, and 
thirty years for the Senate. Property qualifications are laid down 
for a person who wishes to be elected a Senator. He is required to 
own substantial real property in the Province which he repre- 
sents. In the United States a person to be a Representative must 
have attained the age of twenty-five years and must have been 
a citizen of the United States for a period of seven years, and 
shall not, when elected, be an inhabitant of that State in which 
he shall be chosen. In Canada, Article 16 of the Constitution 
of 1937 provides that every citizen without distinction of sex, 
and who has attained the age of twenty-one, and who is not 
placed under disability or incapacity by any law, or by the 
Constitution, is eligible for membership of the Dail. In Japan, 
the qualifications of members of both Houses and their electors 
are fixed by law. Burmese Constitution provides under Section 
76 similar provisions as under Article 16 of the Constitution of 
Eire, 1937. 

One important feature of Art. 84 is the right of franchise 
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■giveii to 'women ill' India. It' took -womeii in England to win this 
'Tight more than a. hundred years, .while by a stroke of pen women 
.were given full political rights and equality with men. It shoiiM 
also be noted that under our Constitution a person qualified to be 
a voter is also qualified to stand as a candidate for election. ( Ref er 
Art. 326). Thus, our Constitution departs from the general rule, 
because, under Clause (c) of Art. 84, Parliament is empowered 
to lay down additional qualifications for being a member of eithei 
House of Parliament. These additional qualifications have been 
laid down in sections 3 & 4 of the Representation of the People 
Act, 1951. 

Disqualifications for Membership. (Art. 102). Even though 
a person is qualified according to Art. 84 to be a member of the 
House of the People, he would still be disqualified to be chosen 
to continue to be a member, if he incurs any of the disqualifi- 
cations as specified in. Art. 102(1). The principle underlying this 
disqualification is that there should be no conflict between the 
duties of a member of the Legislature as such and his private in- 
terests. A member who is elected is expected not to hold any 
foffice of profit', and if he does so he is disqualified for member- 
ship of Parliament. 

Our Constitution fails to define as to what constitutes an 
foffice of profit'. The word profit is used in a wide sense and 
is not necessarily confined to emoluments in the nature of a 
salary. Thus, fees for attending the meeting of a Committee, 
travelling allowances, and the like can easily come within the 
scope of office of profit’. In Ramnna v. Kaggeerappa^ 1954, the 
Supreme Court has taken a ratlier narrow view of the word 
^profit'. They held that the Chairman of a Development Com- 
mittee who draws a fee of Rs. 6 per sitting could not be said 
to hold an office of profit under the Government within the 
meaning of Sec. 14 of the Mysore Town Municipalities Act, 1951. 
It was held that the plain meaning of the expression "office of 
pi^ofit' means an office necessarily held under Government to 
which any pay, salary, emoluments or allowance is attached. 
The word profit' connotes the idea of pecuniary gains. In the 
above case, therefore, a fee of Rs. 6 per sitting is a consoidated 
fee for the out-of-pocket expenses which he has to incur for 
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: attendiiig tiie Jiieeto of ■ die - Committee. ' - There 'is even , no' 
EngEsli authority ' which would explain the, meaning of the ex- 
pression offi'ce.of prolit/.^ ■ 

It is therefore difficult to say exactly what can we mean by 
""office of profit’ as laid down under Arts. 102(1) (a) and 191(1) 
(a) of the Constitution, However, we can say that the question 
is whether the "office’ is an office of profit or not and whether 
the holder is making any profit for the time being. From this 
point of view, if a person holds an office and that office is an 
office of profit, then it does not matter whether the person ac- 
cepts any remuneration as a result of his holding this office. 
The payment made by reason of the person’s holding the office 
is sufficient to constitute "profit’. It is, therefore, the power of 
appointment and removal and not the source of remuneration 
paid which determines any office held under the "Government 
of India’, or any State, as the case may he. It is also not neces- 
sary that the person must be a Government servant in the strict 
sense of the term. Hence persons holding office under statutory 
bodies or corporations would come within the disqualification 
under the present clause if the power of appointment to and 
removal from the office belongs to Government, even though 
the remuneration or allowances of such persons are paid from 
the funds of the statutory bodies or corporations. 

However, under the Prevention of Disqualification Act 
(XIX), 1950, certain offices do not constitute "office of profit’ 
and do not disqualify a person from holding a membership of 
Parliament. These offices are: (1) Office of a Minister of State 
or a Deputy Minister or a Parliamentary Secretary, or a Par- 
liamentary Under-Secretaiy. Under the Prevention of Disquali- 
fication Act, 1954, the following offices will disqualify the hold- 
ers thereof for membership of Parliament; (a) the offices of 
Chairman and Member of a Committee set up by Government 
for the purpose of advising it or any other authority in respect 
of any matter of public importance or for the purpose of mak- 
ing an enquiry into, or collecting statistics in respect of * any 
such matter; provided that the holder of any such office is not 
in receipt of or entitled to, any fee or remuneration other than 
compensatory allowance^ (b) the offices of the Vice-Chancellors 
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of Universities; (e) the ofiBces of the Deputy Chief Whips in 
Parliament; ( d ) the offices held by officers in the National Cadet 
Corps, raised and maintained under the N.C.C. Act, 1948 and 
in the Territorial Army raised under the T.A. Act, 1948. 

Clauses (b), (c), (d), and (e) of Art. 102(1) lay down 
further disqualifications for membership. Under Cl. (b) a per- 
son is disqualified if he is of unsound mind and stands so dec- 
lared by a competent court; under Cl. (c), if he is an undis- 
charged insolvent; under CL (d) he is disqualified if he is not 
a citizen of India or has voluntarily acquired the citizenship of 
a foreign State, or is under any acknowledgement of allegiance 
or adherence to a foreign State; and under Cl. (e) is disquali- 
fied if Parliament enacts any law according to which a person 
may be disqualified to be a member of the House of the People. 

Section 7 of the Representation of the People Act, 1951, lays 
down further disqualifications for membership of Parliament or 
of a State Legislature as follows 

(a) if, whether or after the commencement of the Consti- 
tution, a person has been convicted or has been found to have 
been guilty of any offence of corrupt or illegal practice; or 

(b) if he has been convicted by a Court in India of any 
offence and sentenced to transportation or to imprisonment for 
not more than two years, unless a period of five years, or such 
less period as the Election Commission may allow in any parti- 
cular case, has elapsed since his release; or 

( c) if, after having been elected he fails to lodge a return of 
election expenses within the time and in the manner required 
by or under this Act; or 

(d) if, whether by himself or by any person or body of 
persons in trust for him, or for his benefit or on his accoimt 
he has any share or interest in a contract for the supply of goods 
to, or for the execution of any works or the performance of any 
works undertaken by the appropriate Government; or 

(e) if, he is a director or managing agent of or holds any 
office of profit, under any corporation in which the appropriate 
Government has any share or financial interest; or 

(f) if, a person has been dismissed for corruption or dis- 
loyalty during his service under the Government of India or 
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the Government of any State or under the Crown in India or 
undei the Government of any Indian State. 

Salaries and allowances of Members (Art 106). Members 
of either House of Parliament shall be entitled to receive such 
salaries and allowances as may be fixed by Parliament by law 
from time to time, and until provision in that respect is so made, 
allowances at such rates and upon such conditions as were im- 
mediately before the commencement of the Constitution appli- 
cable in the case of members of the Constituent Assembly of the 
Dominion of India. Under the Salaries and Allowances of Mem- 
bers of Parliament Act, 1954, a member of Parliament is entitled 
to a salary at the rate of Rs, 400 per mensem during the whole 
term of his office plus an allowance at the rate of Rs. 21 for 
each day during any period of residence on duty at the place 
where Parliament is sitting or where any other business connect- 
ed with his duties as member of the Parliament is transacted. 
He is also entitled under this Act, to a travelling allowance, free 
transit by railways and other facilities as prescribed by rules 
framed under the Act 

In England, since 1946, every member of the House of Com- 
mons gets an annual salary of £> 1,000. He is not entitled to the 
salary until he has taken the oath. Besides this, he is entitled 
to travelling expenses and other facilities as the Parliament may 
fix from time to time. In the United States, a member of either 
House of Congress gets a salary of 12,500 dollars, plus 2,500 dol- 
lars as an additional allowance per annum. Besides this, he 
gets other free facilities. In Canada, a Senator receives a salary 
of 400 dollars per session plus a living allowance of 200 dollars 
a year, in addition to travelling allowances, sickness and other 
benefits. But a member of the House of Commons, gets the 
salary and living allowances of a Senator plus additional bene- 
fits like the living allowance of 200 dollars per annum, which 
is tax free. In Australia each member of the House of Represen- 
tatives and Senate gets a salary of ^1,500 per annum plus a 
a living allowance while in attendance at the Capital. There 
is also a contributory pension scheme. 

Disqualifications of Members of Parliament: (Art. 101). 
CL ( 1 ) of this Article states that no person shall be a member 
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of both Houses of Parliament and provision "shaU be made bv 
Parliament by law for the vacation by a person who is chosen 
a member of both Houses of bis seat in one House; or the other.' 
:A similar provision is found in other Constitutions. - In Canada 
under Section 39 a Senator shall not be capable of being elected 
or of sitting or voting as members of Commons. In Eire under 
Ai’ticle 15(14) of the 1937 Constitution, no person can be a 
member of both Houses at the same time and, if he is elected 
to both the Houses he shall forthwith be deemed to have vacated 
his first seat. In Japan under Article 4S,'no person is permit- 
ted to be a member of both Houses simultaneously. Under Arti- 
cle 24 of the French Constitution of 1946, a similar provision has 
been incorporated. In England, double membership is avoided 
by the rule that none but a peer may sit in the House of Loi'ds. 
On the other hand, a peer is disqualified to be elected to the 
House of Commons and if a sitting member of the Lower House 
is raised to peerage, his seat is declared to be vacant in the 
House of Commons. 

Under Art. 101(2), simultaneous membership of a House of 
Parliament and of a State Legislature is prohibited and the va- 
cation of one of the seats is left to be deteraiined by law made 
by Parliament. But under Art. 101(2) it is to be determined by 
rules made by the President, who has already framed the Pro- 
hibition of Simultaneous Membership Rules, 1950. 

Vacation of seat by a Member: Art 101(3) provides the 
contingencies upon the happening of which and time from which 
a member s seat shall be vacant. If a member of either House 
of Parliament becomes subject to any of the disqualifications 
mentioned in Cl. (1) of Art. 102, or resigns liis seat by writing 
under his hand addressed to the Chairman or the Speaker, as the 
case may be, his seat shall thereupon become vacant. It follows 
that soon after a member incurs any of the disqiiaMcatioiis men- 
tioned in Art. 102(1), he is deemed to have vacated his seat. 
In case of any dispute, the President under Art. 103(1) gives 
his decision on this matter and his decision shall operate re- 
trospectively, and once this decision is given the member shall be 
deemed to have vacated his seat from the moment he had incur- 
red the disqualification, for example by reason of Insanity, in- 
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solvency etc* ' ' As regards the disquaMed member taking .part' 
in, the proceedings of the Houses the validity of any decision 
taken shall not be aflEected ..by. reason. of such participation by 
the member who is subsequently disqualified. Art. 99(2) is very 
clear on this point that; .""any proceedings shall be valid; notwith- 
standing that , it ' is discovered subsequently that some , person 

who was not entitled .took part in the proceedings.’^ 

The Supreme Court has held in ElecHon Commission v. Saha 
Venkata, 1953, that a pre-election disqualification is not included 
within the purview of this clause. It follows, therefore, that if 
a person, after having been elected, incurs any of the disquali- 
fications mentioned in Art. 102(1), his seat shall become forth- 
with vacant. 

A member may also submit his resignation, if he wishes to 
vacate his seat by writing addressed to the Chair and according 
to the procedure laid down in such matters, and the resignation 
is effective from the date on which the member submits his let- 
ter of resignation. The member has thus no option to fix any 
date previous or subsequent, from which his resignation shall 
take effect. 

The resignation so submitted must be a voluntary act of 
the Member, and it is a moot point whether a Civil Court has 
the jurisdiction to enquire whether a letter of resignation was a 
forged document or was obtained by force or misrepresentation. 
The Travancore High Court in Thankamma v. Speaker, A.I.R. 
1952 T. C. 166, has held that the Court had the jurisdiction to 
look into such matters. But this is not free from doubt, be- 
cause, if the resignation is a part of the proceedings of the 
House, then under Art. 122(2), Courts have no power to in- 
quire into proceedings of Parliament on the ground of any al- 
leged ii'iegularity of procedm'e and no officer or member of 
Parliament in whom powers are vested, by or under this Cons- 
titution for regulating procedure or the conduct of business, or 
for maintaining order, in Parliament shall be subject to the juris- 
diction of any court in I’espect of the exercise of those powers. 
The Speaker being the officer of the House to whom the resig- 
nation is addressed by the member, it is doubtful whether the 



104 


ELEMENTS OF. CONSTITUTIONAL LAW 


Court can inquire into such matters which fall within the juris * 
diction of the House only. 

Vacation by absence, A memhei% under Cl. (4) does not 
automatically vacate his seat in either House by absence for any 
length of time. But if a member remains absent for a continu- 
ous period of sixty days, the House may declare his seat vacant 
by a resolution. 

A member remaining absent for a period of sixty days or 
3nore can do so by making an application in writing to the Chair- 
man of the Council of States stating the period for which the 
member seeks the permission to remain absent from the House. 
The Chairman then reads out the application to the Council and 
asks if the Council would grant the permission to such a mem- 
ber for remaining absent from the meetings of the Council. No 
discussion will take place on any question before the Council 
under this rule and the Secretary shall communicate the decision 
of the Council to the member. 

In case of the House of People, the procedure is that the 
House has provided for a Committee on ‘Absence of Members 
from Sittings of the Housed and it is obligatory to refer all such 
applications for leave of absence to this Committee. The report 
of the Committee on such an application is considered by the 
House and the decision of the House is then communicated to 
the member concerned through the Secretary, This Committee 
also examines cases where members have been absent for a period 
of sixty days or more, without the requisite permission as requ- 
ired under the rules. 

For declaring a seat vacant where a member has remained 
absent for a period of sixty days or more without leave of the 
House, a specific motion must be moved by the leader of the 
House or by such other 3nember who may be delegated this func- 
tion. 

Powers, Privileges, etc. of the Houses of Parliament and 

of the Members and Committees thereof (Art. 105) 

Subject to the provisions of this Constitution and to the 
rules and standing orders regulating the procedure of Parliament, 
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there shall hs freedom 0 / speech in Parliament. Further, no 
member of Parliament shall be liable to any proceedings in any 
Court in respect of any thing said or any vote given by him in 
Parliament or any Committee thereon. And no person shall be 
liable in respect of the publication by or under the authority of 
either House of Parliament of any report, paper, votes or pro- 
ceedings. 

It follows from this that our Constitution lays down the pri- 
vileges of the Indian Parliament with respect to the freedom of 
speech and publication of speeches and proceedings, in clauses 
( 1 ) and ( 2 ) of Art. 105. Except for these two clauses the privi- 
leges of members of our Parliament shall be the same as those of 
members of the English House of Commons. In England, by the 
Bill of Rights, 1689, Members of Parliament enjoy absolute free- 
dom of speech for debates and proceedings in the House, so that 
no action or proceeding can lie for words uttered within the four 
walls of Parliament. But this does not mean that a member 
has a licence to take an undue advantage of this privilege and 
he can, with impunity make libellous attacks on private persons 
within the precincts of the House. For this purpose each House 
possesses the power to control undue licence of speech on the 
part of its members as also to regulate the proceedings and in- 
within the precincts of the House. For this purpose each House 
by suspension or expulsion. Further, members are prohibited 
from using unparliamentary language, or say anything disres* 
pectful to either House or the Chair, or to refer any other mem- 
ber by name or to use the King s name in an irreverent mannei 
and to refer to any debate of the same session or any debate in 
the other House. The Speaker is entitled to stop speeches on 
the ground of improper language or irrelevance. 

With regard to the right of publishing debates and proceed- 
ings, each House has an absolute right to do so. The Parlia- 
mentary Papers Act, 1840, after the decision given in Stockdale 
v. Hansard was passed, to override this decision and it laid down 
that no proceedings for defamation lies for any publication made 
under the authority of either House of Parliament. It may be 
noted that the debates in the Commons are oflScially prepared and 
published every day as ^'Parliamentary Debates'’ which are avail- 
able not only to the members but also to the public in England. 
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Similar provisions are also included ' in other . constitutions... 
/.Under 'the Constitution of Eire,. 1937, under Art. 12, all official 
v :,reports' an.^ publications of either House and the utterances made’ 
in either House wherever published shall be privileged, and 
members of each House shall be privileged from arrest in going 
to and returning from, and while within the precincts of either 
House, and shall nothin respect of any utterance in either House 
be punishable by any Court or any authority other than the 
House itself. 

The freedom of speech guaranteed under Cl. (1) within the 
Houses, and absolute imimmity from action in Courts against a 
member v/ho avails liimself of this freedom under Clause (2) is 
not subject to the restrictions contained in Art. 19(2), for these 
restrictions are imposed upon the freedom of speech of an ordi- 
nary citizens. The privilege, therefore, given in CL (2) of Art.. 
105 is wider as it covers even conversation on private affairs, 
a privilege which is not enjoyed by the members of the British 
Parliament. But this privilege does not extend to anything said 
outside the House or any Committee thereof. 

By the Rules or Conventions of Parliament members are pro-* 
hibited from publishing their speeches made in the House, a 
rule, analogous to the provision prevailing in England as we have 
seen above. Under these Rules a member should not publish 
questions or resolutions which he intends to put or move, before 
they are admitted by the Chair. A member is not expected to 
give out anything for publication until the whole matter is laid 
on the Table. Proceedings and decisions of any secret sitting oi 
the House should not be disclosed in any manner. It is a duty 
of the Secretary to prepare a full report of the proceedings oi 
the House at each of its meetings and shall cause the same to 
publish in such form and manner as he may, fom time to time 
direct. A paper, document or report printed, published, distri- 
buted or sold in pursuance of the rule quoted above shall be 
deemed to have been printed, published, distributed or sold im- 
der the authority of the House within the meaning of CL (2) of 
Art. 105. 

Under CL (3) of Art. 105 members of the Parliament enjoy 
the same rights and privileges , as the members of the British' 
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House of Commons at the commencement of our Constitution,. 
Cl.' (3) reads' as follows 

other repectS;, the powers, privileges and immunities or 
each House of Parliament, and of the members and the commit- 
■ tees'of each House, ' shall be, such as may from, time to' M 
defined by Parliament by law, and, until so defined, shall be 
those of the House of Commons of the Parliament of the United 
Kingdom, and of its members and committees, at the commence- 
ment of this Constitution.” In England the privileges of mem- 
bers of Parliament *are : 

(a) Freedom from, arrest : During a session and for a pe- 
riod of forty days before and after the session, and when Parlia- 
ment is dissolved or prorogued and even though the member 
may not be elected to the new House, a member of House of 
Commons is immune from arrest in civil proceedings only. But 
this immunity does not extend in cases of bankruptcy proceed- 
ings; proceedings for criminal contempt of Court; preventive de- 
tention under statutory powers; for felony, treason, seditious- 
libel or breach of the peace; refusal to give security for good 
behaviour. 

(b) Exemption from service as jurors, irrespective of the 
fact whether the Parliament is sitting or not. 

(c) Exemption from attendance as witnesses while Parlia- 
ment is in session. It is for Parliament to grant leave in the inter- 
est of the administration of justice. 

In India also the Courts have held that this immunity from 
arrest does not extend to other than civil cases and hence a 
member of either House can be arrested under a law of preven- 
tive detention, and during the period of his detention a member 
has a right to correspond with the Legislature, but is not entitled 
to attend the sittings of the House. In such cases the House 
has a right of being informed of the fact of arrest and detention 
and of the reasons why the House is being deprived of the par" 
ticipation of a member in its deliberations. 

Further, when a member is arrested on a criminal charge or 
for a criminal offence and is then sentenced to imprisonment by a. 
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criminal court, or when a member is detained under the pre- 
ventive detention or is released on bail, it is the duty of the 
Magistrate or Couit to inform the Speaker by a letter in the 
prescribed form of the facts of the arrest and detention of the 
Honble Member. 

In the regulation of its internal procedure and the interpre- 
tation or the law relating thereto, each House has unquestionable 
niitliority in this respect. But if any proceeding in the House 
affects the rights of any person arising out of the ordinary law 
of the land and exercisable outside the four walls of the House, 
the Courts will have the jurisdiction to deteraiine whether the 
privilege claimed by the House exists and, if so, whether it would 
;go so far as to justify the breach of the ordinary law of the land. 

/ ■: ,v . . Questions of Privileges between the two Houses' ■ 

n 

This entire question has been settled by tlie joint sitting of 
the Committee of Privileges of the two Houses and the proce- 
dure recommended by this Committee has now been accepted 
by both the Houses. The procedure is as follows : — 

(i) When a question of breach of privilege is raised in any 
House in which a member, officer, or servant of the other House 
is involved, the Presiding Officer shall refer the case to the Presi- 
ding Officer of the other House. 

( ii ) Upon the case being so referred, the Presiding Officer 
of the other House shall deal with the matter in the same way as 
if it were a case of breach of privilege of that House, or of a 
member thereof. 

(iii) The Presiding Officer shall thereafter communicate to 
the Presiding Officer of the other House, the action taken on the 
reference. 

In case of the offending member, officer or servant tendering 
an apology to the Presiding Officer, no further action in the 
matter is taken after such apology is tendered. 

Under Art. 194(3), similar provisions are included with re- 
gard to the relation of the two Houses of the State Legislature. 
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Procedure (Arts. 107-111) 

Art 107 to Art 111 lay down the procedure followed by 
the Parliament in legislative matters generally, whereas Arts. 112' 
to 117 lay down the Parliamentary procedure with regard to 
financial matters. 

Provisions as to the Introduction and Passing of Bills, (Art*. 
107). A Bill may originate in either House of Parliament Gl. (1) 
of Art 107 enacts the rule that the two Houses should enjoy 
equal powers in regard to legislation. The only inequality is 
with regard to financial Bills which cannot be introduced in the 
Council of States. A Bill so introduced in either House shall not 
be deemed to have been passed by the Houses of Parliament 
unless it has been agreed to by both Houses, either without 
amendment or with such amendments only as are agreed to by 
both Houses, subject to the provisions of Arts. 108 and 109. 

In England, Bills, other than Money or Appropriation Bilk 
may originate in either House. But by convention, Bills affecting 
the privileges or proceedings of either House are introduced in 
the House concerned, while Bills dealing with the representation 
of the people must originate in the House of Commons. The 
same rule as in CL (2) mentioned above is also the rule appli- 
cable in England with regard to the passing of Bills which are 
presented for the Royal Assent. The Parliament Acts of 1911 
and 1949 have considerably deprived the House of Lords of its 
powers in originating legislation. But this rule applies in cases 
of Bills which originate in the House of Commons. But with 
regard to other Bills the same procedure is yet followed. 

In the United States all Bills for raising revenue’ must ori- 
ginate in the House of Representatives (Art. I, Sec. 7(1) ). Ex- 
cept this, the powers of the two Houses in legislation are absolu- 
tely equal. A Bill can only become law if it passes both the 
Houses and is sent to the President for his signature. In Canada 
also except Money Bills, the two Houses have equal powers ol 
legislation. 

In France, the Upper Chamber in the matter of legislation 
is absolutely inferior as compared to the Lower Chamber. As a 
result of this, the Legislature is virtually unicameral in nature. 
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"The power of enactment belongs' solely to the Assembly and 
this House may or may not accept the recommendations of the 
Coimcil or the Upper House, Art. 20 of the Constitution of the 
Fourth Republic makes this point absolutely clear. The Coun- 
cil has merely the power of delaying any measure by suggest- 
ing amendments which may or may not be accepted by the As- 
sembly. In case of a Bill originating in the Council of the Re- 
public (Upper House), it is without any further delay, sent to 
die Assembly (Lower House) which has the power to reject the 
Bill outright if in the opinion of that House^ the Bill will result 
in the reduction of the revenue or the creation of new expendi- 
.Ture. . . . 

Introduction and Fublication of a Bill. Before a Bill is intrO'* 
duced, the Speaker, on request made to him, may order the pub- 
lication of any Bill in the Gazette. When the same Bill is later 
on introduced it is not necessary to publish it again. 

Any member other than a Minister, desiring to move for 
leave to introduce a Bill shall give notice of his intention and 
along with his notice submit a copy of his Bll and of "the State- 
Tnent of Objects and Reasons’ which shall not contain any argu- 
ment, If the Bill is of such a nature that it cannot be introdu- 
ced without the permission of the President, then the member 
shall annex to the notice such sanction or recommendation con- 
veyed through a Minister and the notice shall not be valid unless 
this requirement is complied with. 

The period of notice of motion for leave to introduce a Bill 
shall be one month unless the Speaker allows the motion to re- 
main at shorter notice. If a motion for leave to introduce a 
Bill is opposed by any member, the Speaker, after permitting a 
brief explanatory statement from the member moving a Bill and 
from the member opposing the motion, may, if he thinks fit, 
without further delay, put the question thereon; and if a 
motion is opposed on the ground that the Bill initiates legislation 
which is outside the competence of the House, the Speaker mav 
permit a discussion thereon. 

Motions after Introduction. When a Bill is introduced the 
member in charge of the bill may make one of the following mo^ 
tions in regard to the bill, namely, that the bill may be taken 
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into consideration; or it may be referred to a Select Committee; 
or referred to a Joint Committee of the Houses with the concur- 
rence of the other House; or it may be circulated for the pur- 
pose of inviting opinions on the same. Before doing this it is 
necessary that the Bill must be made available for the use of. 
members and if the copies of the Bill have not been circulated, 
two days before the motion is made, then any member may 
object to any such motion being made. 

On the day on which any motion is made on a Bill, the gene- 
ral practice is to disycuss the general principle and general provi- 
sions of the Bill, but not its details. At this stage no amendment 
to the Bill is generally moved, but if the member in charge of 
the Bill moves that the Bill may be taken into consideration, 
then any member may move an amendment to the effect that the 
Bill may be referred to a Select Committee or Joint Committee 
or be circulated for the purposes of eliciting opinion thereon. 

If a Bill has been referred to a Select Committee, the Bill is 
considered by this Committee which submits its report within 
the time fixed or extended by the House, or within three months 
from the date of adoption of the motion for reference to the 
Committee where the House has not fixed any time for the pre-^ 
sentation of such a report., When tlie report is being submitted 
by the Chairman with the minutes of dissent, together with a 
brief statement of facts there is no debate held at this stage. 
After this the member in charge of the Bill may move that the 
Bill as reported by the Select Committee be taken into consi- 
deration; or that the Bill be re-committed either without limita- 
tion or with respect to particular clauses or amendments only; or 
that the Bill as reported by the Select Committee be circulated 
or re-circulated for the purpose of obtaining opinion or further 
opinion thereon. In all such cases the principles of the Bill can 
no longer be discussed because by canying a motion to refer 
the Bill to a Select Committee, the House stands committed to 
the principle of the Bill. 

Passing of a Bill When a motion that a Bill be taken into 
consideration has been carried, and no amendment of the Bill 
has been made, or, after the amendments are over, the member 
in charge may move that ‘the Bill may be passed'. To such a 
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motion, no amendment can be moved unless it is either formal, 
verbal ot consequential upon any amendment of the Bill made 
after the Bill was taken into consideration. 

Frocedure relating to Amendments, An amendment cannot 
be moved unless notice is given at least one day before the day 
on which the Bill is to be considered, the Chair only can waive 
this requirement. Further, in cases where tlie sanction or recom- 
mendation of the President is required by the Constitution for 
moving an amendment, such sanction or recommendation must 
be annexed to the Notice of Amendment. " 

A member who wants to move an amendment must former- 
ly move it before proceeding to speak on it. A member who^ 
speaks on the original motion without moving an amendment 
and after that resumes his seat, he is not entitled to move an 
amendment at any subsequent stage. The rule is that an amend- 
ment of which notice has been given, must be moved after the 
clause is placed before the House for consideration and before 
the general discussion begins, but it cannot be moved after the 
general discussion is over and the clause is about to be put to 
vote. For the purpose of moving his amendment a member 
must always remain in his seat when he is called upon by the 
Chair to move the amendment. If he is absent at this time, ho 
cannot subsequently move his amendments. When an amend- 
ment has been moved, it cannot be withdrawn except with the- 
permission of the House. 

In arranging amendments raising the same question on the 
same point, precedence is usually given to an amendment mo- 
ved by the member in charge of the bill. Otherwise, amend- 
ments are usually arranged in the order in which notice of the 
amendments were received. But the Chair has an unfettered 
discretion to select amendments as also to determine their ordei 
and is not bound to call them in the order in which notices were 
received. 

An amendment which seeks to substitute an entire scheme 
should have priority over amendments limited to a part only of 
the matter to be amended. Thus^ an amendment which seeks to 
substitute a different clause, for the clause in the bill is to be* 
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taken first and if that is thrown out, then only the other amend- 
ments are to be moved. 

The Chair has the discretion to direct a single discussion on 
a number of inter-dependent amendments, in order to save time 
and repetition. Even in case of the amendment which seeks to 
leave out, modify or substitute certain words the debate is not 
allowed to be extended to the other words of original motion 
which are not affected by the amendment. In case an alterna- 
tive amendment is moved, the old ground is not allowed to bo 
covered, because it*involves repetition and waste of precious 
time of the House. 

It is for the Chair to reject an amendment if it is not within 
the scope of the Bill and is not relevant to the subject matter oi 
the clause under consideration. But if an amendment is within 
the scope of the Bill, then it may be moved as an amendment to 
add a new clause, even though, it is not relevant to the clause 
under consideration. Such an amendment must not be incon- 
sistent with any previous decision of the House on the same 
question and it must not be such as to make the clause which is 
proposed to be amended unintelligible and ungrammatical. In 
the opinion of the Speaker, the amendment must not be frivo- 
lous or meaningless, if so, the Chair will disallow such an amend- 
ment, which is tendered in a spirit of mockery. 

As to the lapsing of a Bill (Art. 107(3) (4) and (5) ). A Bill 
pending in Parliament shall not lapse by reason of prorogation. 
This is an improvement upon the position existing in England. 
Pending motions would no doubt lapse but not pending Bills, 
Pending Bills in one session are transmitted for being passed du- 
ring the next session and they would require no fresh introduc- 
tion in the next session. Nor shall a Bill which is introduced in 
the Council of State and pending there can lapse by dissolution 
of the House of the People. This clause is a departure from the 
English practice but follows the Government of India Act, 1935. 

But a Bill which is pending in the House of People ojf 
which, having been passed by the House of People is pending 
in the Council of States shall lapse on a dissolution of the House 
of the People. In England, Bills pending for the assent of the 
Crown lapse on dissolution. But CL (5) of Art. 107 makes it 
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clear tiiat it is onty pending in the House that lapse and 
not Bills which have been passed by Houses and are pending 
assent of the President. 

Under Art. 195 corresponding provisions are provided, rela- 
ting to State Legislatures. 

Joint Sitting of Both Houses in Certain Cases (Arts. 108 and 
118). Since both the Houses have equal power with regard to 
legislation, it is possible that on certain occasions differences of 
opinion might arise between the two Houses. Art. 108 purports 
to resolve such dead-locks and it authorises the President to 
convene a Joint Sitting of both the Houses under the circumstan- 
ces mentioned in Art. 108. 

If after a Bill (other than a Money Bill) has been passed by 
one House and transmitted to the other House — (a) the Bill 
is rejected by the other House ; or (b) the Houses have finally 
disagreed as to the amendments to be made in the Bill; or (c ) 
more than six months elapse from the date of the reception oi 
the Bill by the other House without the Bill being passed by it; 
the President may notify to the Houses by message his intention 
to summon them to meet in a joint sitting for the purpose of deli- 
berating and voting on the Bill. At such a Joint Sitting the 
Speaker of the House of the People shall preside. 

When the President has notified liis intention of summon- 
ing the Houses to meet in a joint sitting, neither House shall 
proceed further with the Bill. If at such a joint sitting of the 
two Houses, the Bill is passed by a majority of the members 
of both Houses present and voting, it shall be deemed to have 
been passed by both Houses. Our Constitution in this connec- 
tion differs from the Australian Constitution in not requiring 
absolute majority of the total number of members of the two 
Houses for passage of the amendments at the joint sittings. 

If , however, the Bill, having been passed by one House, has 
not been passed by the other with amendments, and returned to 
the House in w^hich it originated, no amendment shall be pro- 
posed to the Bill. So also, if the BiU has been so passed and re- 
turned, only such amendments as aforesaid shall be proposed to 
the Bill and such other amendments as are relevant to the mat- 
ters with respect to which the Houses have not agreed; and tlie 
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decision of the person presiding as to the amendments shall be 

Lastly, under Ci (5) of Art. 108, where a joint sitting has 
been summoned prior to the dissolution of the House of the 
People, the Bill in respect of which the sitting was convened 
does not lapse on the dissolution of the House of the People. If 
is obvious, how'evei', that the proviso in CL (5) can operate onH 
so long as the election of a fresh Parliament has not taken place. 

MONEY •BILLS (Art. 109»110 & 117) 

We have already noted that Arts. 107 & 108 deal with the 
procedure in the two Houses as regards the Bills other than Mo- 
ney Bills. Arts. 109-110 lay down the procedure with regard to 
Money Bills. Separate provisions have been included in our 
Constitution, following on the experience of working of othei 
Constitutions that the Money Bills must originate only in the 
Lower House. This is because of the fact that one of the fac- 
tors which can easily contribute to the well-being of an indivi- 
dual or a nation is finance. The Constitution has, therefore, made 
a special mention of Money Bills. While the Upper House has 
the power of initiating Money Bills, the Lower House has only 
the power of suggesting recommendations which may or may 
not be accepted by the House of the People. We have taken 
this idea of suggesting recommendations from the Constitutions 
of Australia and of Eire, It follows, therefore, that the powei 
and control of the House of the People over Money Bills shall 
be absolute. 

Definition of Money Bill (Art. 110) 

A Money Bill is one which deals with the following matters 
onli/y namely;— 

( 1 ) the imposition, abolition, remission, alteration or regu- 
lation of any tax; 

(2) the regulation of the borrowing of money or giving oi 
any guarantee by the Government of India, or the amendment of 
the law with respect to financial obligations undertaken by the 
Government of India; 


116 


ELEMENTS OF CONSTITUTIONAL: LAW 


(3) the custody of the Consolidated Fund or the Contin- 
gency Fund of India, the payment of monies into or the with- 
drawal from any such Fund; 

(4) the appropriation of monies out of the Consolidated 
Fund of India; 

(5) the declaring of any expenditure to be expenditure 
charged on the Consolidated Fund of India or the increasing of 
the amount of any such expenditure; or 

(6) the receipt of money on account of the Consolidated 
Fund of India or the pubMc account of India* or the custody or is- 
me of such money or the audit of the accounts of the Union or of 
a State. 

A Bill shall not be deemed to be a Money Bill by reason 
only that it provides for the imposition of fines or pecuniary pe- 
nalties, or the demand of payment for fees for licences or fees 
for services rendered, or by reason that it provides for imposi- 
tion, abolition, remission, alteration or regulation of any tax by 
any local authority or body for local purposes (Art. 110(2) ). 

If any question arises whether a Bill is a Money Bill or not^ 
the decision of the Speaker of the House of the People, thereon 
shall be final (Art 110(3)). 

Under the Parliament Act, 1911, a Money Bill is defined in 
England as follows : "A Money Bill means a public bill wliich. 
in the opinion of the Speaker of the House of Commons, con- 
tains only provisions dealing with the following topics impo* 
sition, repeal, remission, alteration, or regulation or taxation; im- 
position for any financial purposes or charges on the Consolidated 
Fund, or on Money provided by Parliament or the variation ol 
such charges; supply, appropriation, receipt, custody, issue or 
audit of accounts of public money; raising or guarantee of any 
loan or the repayment thereof; or subordinate matters incidental 
to the above topics or any of them. Bills relating to rates or 
loans raised by local authorities are to be regarded as Money 
Bills” 

In Australia there is no specific provision which defines a 
"Money Biir, but the purpose is served by Secs. 54-55 which pro- 
vide that ""the proposed law which appropriates revenue or mo* 
ney for the ordinary annual services of the Government shall 



PABLIAMENT 


117 


deal only with, such appropriation^ (Sec. 54), and "laws impo- 
sing taxation shall deal only with the imposition of taxation and 
any provision therein dealing with any other matter shall have 
no effect” (Sec. 55). 

In the Constitution of Eire, 1937, a Money Bill means a bill 
which contains only provisions dealing with all or any of the 
following matters, namely, the imposition, remission, alteration 

or regulation of taxation;.... issue or audit of accounts of 

public money; the raising or guarantee of any loan or the repay* 
ment thereof; mattei^ subordinate and incidental to these matters 
or any them” (Art. 22(1) ). 

In India the word ‘'only’ used in Ait. 110, Cl. (1) is a signb 
Scant word which indicates that the Lower House can only con^ 
sider that Bill to be a Money Bill if it contains any of the mat- 
ters contained in Clauses (1) to (6), without any other extrane^ 
ous provision. This is to safeguard the Upper House against the 
abuse of this provision by the Lower House, by treating ordi- 
naiy Bills as Money Bills,— by adding to them some financial 
clause. Bills which do not contain such financial provisions only, 
but include general as well as financial provisions are separately 
dealt with under Art. 117 of the Constitution. 

In England, the Speaker before coming to a decision whe- 
ther a Bill is a Money Bill or not consults, if practicable, two 
members to be appointed from the Chairmen’s panel at the be- 
ginning of the session by the Committee of Selection. A similaif 
provision has not been included in the Indian Constitution and 
the Speaker makes his decision on his sole authority and discre- 
tion. The Speaker in India gives a certificate by endorsing at 
the foot of the Bills as follows:— "I do hereby certify that this 
Bill is a Money Bill within the meaning of Art. 110 of the Con- 
stitution of India.” 

Assent to Bills. (Art. 111). Every Money Bill when it is 
transmitted to the Council of States is endorsed under Article 109 
which lays down special procedure in respect of Money Bills. 
Cl (5) of that Article relates to a Money Bill passed by the 
House of the People and transmitted to the Council of States 
for its recommendation, which is to be returned to the House of 
the People within the period of fourteen days. When the Bill 
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is presented to the President for assent it is to be done under 
Art. Ill, namely, 'When a Bill has been passed by the Houses of 
Parliament, it shall be presented to the President, and the Pre- 
sident shall declare either that he assents to the Bill, or that he 
withholds assent therefrom; provided that the President may, as 
soon as possible after the presentation to him of a Bill for assent, 
return the Bill if it is not a Money Bill to the Houses with a 
message requesting that they reconsider the Bill or any specified 
provisions thereof, in particular, reconsider the Bill or any speci- 
fied provisions thereof and in particular will consider the desi- 
rability of introducing any such amendments as he may recom- 
mend in his message, and when a Bll is so returned, the Houses 
shall reconsider the Bill accordingly, and if the Bill is passed 
again by the Houses, with or without amendment and presented 
to the President for assent, the President shall not withhold assent 
therefrom.” 

It follows therefore that when a Bill is presented to the 
President, after its passage in both Houses of Parliament the 
President is entitled to take any of the following three steps 
(i) He may declare his assent to the Bill; or (ii) He may declare 
that he withholds his assent to the Bill; or (iii) He may, in the 
case of Bills other than Money Bills, return the Bill for reconsi- 
deration of the Houses, with or without the message suggesting 
amendments. But it can be seen that if a Bill is again passed 
by both the Houses with or without amendments and again pre- 
sented to the President, it would be obligatory upon him to 
declare his assent to it. 

About Money Bills the Constitution is silent. This is be- 
cause a Money Bill is introduced only on the recommendation of 
the President, therefore, if the President recommends it and it is 
passed by the Plouse of the People, then he is presumed ipso facto 
to have given his assent. 

Even with regard to other Bills it can be noted that Art. Ill 
prescribes no time-limit within which the President is to declare 
his assent or refusal or to return the Bill. He can thus indefinitely 
postpone the Bll. By this he Vi^ould be able to exercise some- 
thing in the nature of a 'pocket veto", by simply postponing it 
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indefiiiitely. It follows therefore that the President has only a 
delaying veto under our Constitution. 

In England, the King as an essential part of the Legislature, 
must give his assent for the enactment of a law, even though it 
has passed through both Houses. In law, the Crown still pos- 
sesses the prerogative of absolute veto but it has not been used 
since 1707, owing to the development of the Cabinet system. 
In modern times Royal assent is given as a matter of course to 
a Bill that has been passed by both Houses or by the House oi 
Commons under thg provisions of the Parliament Acts of 1911 
and 1949. 

In the United States, every Bill w^hich has been passed by 
the House of the Representatives and the Senate, shall, before 
it becomes a law, be presented to the President. If he approves 
of it, he shall sign it, but if not, he shall return the same with 
his objections to that House in which it originated. The Bill so 
returned is reconsidered and if it is passed by two-thirds of the 
majority of the House in which it originated and if it is then 
transmitted to the other House where also it is passed by two- 
thirds majority the Bill automatically becomes law. It follows 
that the "qualified veto’ is overridden. But if the Bill fails to 
obtain two-thirds majority in each House, the veto stands and the 
Bill fails to become law. But if the President neither signs nor 
returns the Bill to the House in which it originated within the 
ten-days’ limit and takes no action on it, it automatically becomes 
law. But if the Congress adjourns before the expiry of the ten- 
days’ limit and if the President does not sign, the Bill fails 
to become a law. This method of preventing a Bill from becom- 
ing a law is known as the pocket veto’. The President by simply 
withholding the Bills presented to him for his signature can easily 
prevent them from going on the statute-book. 

In France, the President of the Republic promulgates 
laws within ten days after their texts, as finally adopted, has been 
sent to the Government. In case of a declaration of an emer- 
gency by the National Assembly, the interval will be reduced to 
five days. Within this time limit, the President may request 
both the Chambers to reconsider the Bill, which request may 
not be refused entirely. The President of France has only a sus- 
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pensive veto" like that of the American President. But a two- 
thirds majority is not required to override this veto as it is in the 
United States. If the Bill is passed again after it was sent back 
by the President by both the Houses, the President must promul- 
gate it, and there is no scope for the Presidents pocket veto to 
become effective if the National Assembly adjourns within the 
ten-days" limit as is the case in America. 

The nature of the veto power of the President of India is a 
combination of absolute, suspensive, and pocket vetos. In only 
one case has the President used his veto powfer over a Bill passed 
by Parliament, with regard to the PEPSU Appropriation Bill, to 
which the President refused to give his assent. 

Procedure in Financial Matters 

The financial procedure under our Constitution is based on 
the pattern prevailing under the English Constitution. The 
financial procedure in England as stated by Sir E. May s aphor- 
ism that, "The Crown demands money, the Commons grant it 
and the Lords assent to it.” It follows that the Crown, that is, 
the Executive, cannot raise money by taxation, borrowing or 
otherwise or spend money without the authority of the Parlia- 
ment, This principle is embodied in Article 265 of our Consti- 
tution which lays down that no tax shall be levied or collected 
except by authority of law. 

As the Crown acts through the Ministers, none but a Mini- 
ster can make a demand for grant, that is, either to raise money 
or to authorise its expenditure. It is the duty of Government to 
suggest the levy of a new tax or for the increase of an existing 
tax and a private member can only suggest a reduction in a 
particular tax but not the increase in it. This rule applies to 
general taxes only and not to taxes for local purposes which are 
popularly known as rates". This principle has also been embo- 
died under Art, 117 (1) which says that the Bill or amendment 
making provision for any of the matters specified in sub-clauses 
(a) to (f) of Cl. (1) of Art. 110 shall not be introduced or mo- 
ved except on the recommendation of the President and the Bill 
making such provision shall not be introduced in the Council of 
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States ; Provided that no recommendation shall be required un- 
der this Clause for the moving of an amendment making provi- 
sion for the reduction or abolition of any tax. 

Further, it is the privilege of the Government to move that 
specific sum of money be granted for a specific purpose, and 
the Commons have no power to increase the financial proposals 
of the Government. Under our Constitution by Art 113(3) a 
similar principle has been embodied. Art. 113 relates to the pro 
cedure in Parliament with respect to estimates and Cl. (3) states 
that no demand for a grant shall be made except on the recom- 
mendation of the President. 

In England, the House of Lords performs a subsidiary func- 
tion in the matter of financial legislation. In India under Art. 109 
the Upper House (Rajya Sabha) has no power whatsoever with 
.regard to a Money Bill which has been passed by the House of 
the People and transmitted to it for its recommendations. The 
delay that the Council of States can cause in the matter of re- 
turning the Money Bill to the House of the People is fourteen 
days only. 

Stages in the Procedure relating to Financial Matters 
(Arts. 112-117) 

There are five stages in the procedure relating to financial 
matters. These stages are— 

1, Fresentation of the Annual Financial Statement, After 
the estimates have been prepared, the President shall cause the 
Annual financial statement for the ensuing year to be laid before 
both the Houses of Parliament. Although it has not been provi- 
ded in the Constitution as to who will present this statement, the 
practice followed under the Governmen of India Act, 1935, that 
the Finance Minister personally presents the Budget to the Low- 
er House is followed after the commencement of the Constitu = 
tioii. 

The Annual Financial statement contains the estimated re- 
ceipts as well as the expenditure of the Government of Union. 

2. The General Discussion in both Houses, After the pre 
sentation of the Budget a general discussion of the statement ay 
a whole is taken up and every item of expenditure is taken up 
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in this general discussion. But this discussion confines itself to* 
general discussion relating to policy involving review and criti- 
cism of the adniinistration of the Departments concerned. 

3. Voting of the demands by the House of the People. This 
is the right of the House of the People alone for the Council oi 
States has no further say in the matter beyond the general 
discussion. 

In the House of the People after the general discussion is 
over, the estimates are submitted in the form of demands for 
grants on the particular heads, followed by a vote of that House. 
The House of the People may assent to the demand; or refuse 
it; or in the alternative reduce it. But the House has no poioet" 
to increase the demand or to alter the destination of a grant or 
to put any condition as to the appropriation of the grant. 
It should be remembered that the Lower House has the exclu- 
sive right of granting supplies. 

4. The Appropriation Act. Under the Government of India 
Act, 1935, there was no provision for any Appropriation Act or 
any other legislation finally embodying the grants voted by the^ 
Legislature and authorising the issue of the money so granted, 
from the Public revenues. The Governor-General had discre- 
tionary power to override the adverse vote of the Legislature by 
his certificate, on the ground that his special responsibilities 
would be affected by the adverse vote. 

Under our Constitution, the President has no power to 
override the vote of the House of the People. The grants as 
voted by this House will be embodied in Money Bill and passed 
as such. This Act is known as the 'Appropriation Act’ and is the 
sole legal authority for the appropriation of money from the 
Consolidated Fund of India. 

5. The Finance Act. Similarly the new taxing proposals 
of the Budget will be embodied in another Bill and passed as 
the Annual Finance Act. 

Annual Financial Statement (Arts. 112-113 Si 117(3)) 

This expression is borrowed from Sec. 33(1) of the Gov- 
ernment of India Act, 1935, for which the popular word if 
"Budget’. Besides the Budget speech the Finance Minister makes 
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a general review of the economic conditions prevailing in the 
country with particular reference to foreign exchange matters^, 
and monetary position of the country in the international mar- 
kets* Budget to a very considerable extent indicates the 

policy of the Government not only towards economic matters^ 
but also with regard to social legislation and the distribution of 
wealth for the purposes of raising the very low standard of life 
of the people at large. For the purposes of Railways a separate 
Budget is presented by the Minister and one Appropriation Act 
is passed for the g^ieral Budget and another for the Railway 
Budget. ' 

The Annual Financial Statement relates only to the Consoli- 
dated Fund, for, no legislative sanction is required for payment 
out of Public Account (Please refer to Arts. 266, 113 (1) and 
114(3)). 

It follows, therefore, that the Annual Financial Statement is 
a statement of the estimated receipts and expenditure of the Go- 
vernment of the Union for the financial year, which is one years 
period from 1st April of a year to 31st March of the next year.. 
Under Art. 112(1) the President shall, in respect of all financial 
matters cause the Annual Financial Statement to be laid before 
both the Houses of Parliament. This Statement shall show 
separately the sums required to meet the expenditure charged 
upon the Consolidated Fund of India; and any other expendi- 
ture proposed to be made from the Consolidated Fund of India, 
and shall distinguish expenditure on revenue account from other 
expenditure. 

Expenditure Charged on the Consolidated Fund of India 

(Art. 112(3)). 

The expenditure charged on the Consolidated Fund of India, 
is similar in nature to the "Consolidated Fund Services' of Eng- 
land, and the "expenditure charged on the revenues of the Fede- 
ration in Sec. 33(1), (3) of the Government of India Act, 1935. 
Under Art. 112(3) the following items of expenditure can be 
charged on the Consolidated Fund of India, namely 

1. The emoluments, allowances, salaries, pensions, etc., pay- 
able to the President; the Chairman and Deputy Chairman of the 
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Council of States and the Speaker and the Deputy Speaker of the 
House of the People; Judges of the Supreme Court and High 
Courts and lastly, Comptroller and Auditor-General of India. 

2. Debt charges for which the Government of India is 
liable including interest, sinking fund charges, redemption ex- 
penditure relating to the raising of loans and the services and 
redemption of debt. 

3. Any sums required to satisfy any judgement, decree, 
award, of any Court or a Tribunal. 

4. Any other expenditure declared by"' this Constitution or 
by Parliament to be so charged. 

5. Lastly, expenditure charged upon the Consolidated Fund 
of India shall not be submitted to the vote of Parliament. 

There is one small point of special procedure with repect 
to a Bill involving expenditure from die Consolidated Fund of 
India. Art. 117(3) says--"A Bill, which if enacted and brought 
into operation would involve expenditure from the Consolidated 
Fund of India shall not be passed by either House of Parliament 
unless the Parliament has recommended to that House the re • 
consideration of the bill.” 

Procedure in Parliament, as to Estimates (Art. 113) 

The Act prescribes a very short procedure as to estimates 
as under:— 

(1) Expenditui’e charged upon the Consolidated Fund of 
India shall not be submitted to the vote of Parliament but the 
Parliament will have power to discuss them. This clause is a 
-departure from the English precedent, but follows the Govern- 
ment of India Act, 1935, which allowed discussion on all items 
•of expenditure charged on the Consolidated Fund of India. The 
Houses only get an opportunity to criticise the conduct or ad- 
ministration of the services which are charged each year. 

(2) So much of the said estimates as relates to other ex- 
'penditure shall be submitted in the form of demand for grants 
to the House of the People and this House shall have the power 
to assent or refuse to assent, to any demand, or to assent to any 
demand subject to a reduction of the amount specified therein. 
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The limitations imposed by the latter part of this clause fol- 
lows from the principle underlying clause 3, that no demand, 
for a grant can be made except on the recommendation of the 
President, even though, the estimates are submitted to both the 
Houses of Parliament, it is difficult to scrutinise them 
or suggest economies. This business is, accordingly done by 
the Committee on Estimates, which goes on examining the differ- 
ent estimates throughout the financial year. This Committee 
consisting of 25 members elected by the House every year froni- 
amongst its member^ according to the principle of proportional 
representation by means of the transferable vote. No minister 
can be appointed to this committee and if a member is appointed 
a minister, he shall cease to be a member of the committee from 
the date of his appointment. 

This committee has various functions to perform which in- 
clude r— , 

(a) to report what economies, improvements in organi- 
sations, efficiency, or administrative reforms consistent with the 
policy underlying the estimates may be effected; 

(b) to suggest alternative policies in order to bring effici- 
ency and economy in administration; 

( c ) to examine whether the money is well laid down with- 
in the limits of the policy implied in the estimates ; 

(d) to suggest the form in which estimates are to be pre- 
sented to Parliament. 

What is noticeable in this clause is the wider powers of our 
Committee on Estimates as compared with those of die same 
Committee in England. In England this Committee can only 
suggest economies consistent with the policies implied in the 
estimates. But our Committee has additional powers to suggest 
alternative policies also for ensuring efficiency and economy in 
the administration. From this point of view the Committee on 
Estimates does very useful work before the estimates are exa- 
mined in Parliament. 

3. No demand for a grant shall be made except on the- 
recommendation of the President. This clause ensures the prin- 
ciple that the executive shall be solely responsible for the ex- 
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penditure of public money whether that takes place through a 
Money Bill, or, indirectly, through some general statute involv- 
ing expenditure. 

- Appropriation Bills (Arts, 114 and 115);. 

An Appropriation Bill is one which provides for the appro- 
priation out of the Consolidated Fund of India of all moneys 
required to meet the grants made by the House of the People 
and the expenditure charged on the Consolidated Fund of India 
but not exceeding the amount shown in the statement prevf 
ously laid before Parliament. The objects of an Appropriation 
Act under Art. 114(3) and Art. 266 (3) is to provide that no 
money shall be appropriated out of the Consolidated Fund ex- 
cept in accordance with law and the Appropriation Act, pro- 
vides that law. 

Procedure as to an Appropriation Bill (Art. 114(2) ) 

In this connection three points are significant. 

(1) The first is in connection with an Appropriation Bill 
which says that no amendment shall be proposed to any such 
bills in either House of Parliament which will have the effect 
of varying the amounts or altering the destinations of any grants 
so made and the decision of the person presiding as to whether 
an amendment is inadmissible under this clause shall be final. 

(2) Secondly, no money shall be withdrawn from the Con- 
solidated Fund of India except under appropriation made by law 
passed in accordance with the provisions of this article. 

(3) Thirdly, if the amount authorised by Art 114 is found 
to be insufficient for the purposes of that year and when a need 
has arisen during the financial year for supplementary or addi- 
tional expenditure upon some new service not contemplated in 
the Annual Financial Statement for that year or if any money 
has been spent on any service during a financial year in excess 
of the amount granted for that year, the President shall cause to 
be laid before both the Houses of Parliament another statement 
showing the estimated amount of that expenditure. It follows 
that the Consohdated Fund is the reservoir of all the revenues of 
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the Government of India and an Appropriation Act is the only 
outlet from this reservoir. Art 226(3) also reiterates this 
provision.-' ■ 

The words 'subject to the provisions of Arts. 115 & 116', pro- 
vide that not only the Annual Appropriation Acts but also simi- 
lar Acts passed to provide supplementary, or exceptional grants, 
votes on account, or votes of credit shall be authority for appro- 
priation of moneys out of the Consolidated F und. With regard 
to the State Legislature a similar provision has been made in 
Art 204. 

Supplementary, Additional or Excess Grants (Art. 115) 

The President under this Article shall cause to be laid be- 
fore both the Houses of Parliament another statement showing 
the estimated amounts of the expenditure or cause to be present- 
ed to the House of the People, a demand for such excess, as the 
case may be. Whereupon the provisions of Arts. 112, 113 and 
114 shall have effect in relation to any such statements and the 
expenditure or demand and also to any law to be made author- 
ising the appropriation of moneys out of the Consolidated Fund 
of India, to meet such expenditure or the grant in respect of 
such demands as they have effect in relation to the Annual Fin- 
ancial Statement and the expenditure mentioned therein or to a 
demand for a grant and the law to be made for the authorisa- 
tion of appropriation of moneys out of the Consolidated Fund 
of India to meet such expenditure or grants. 

The need for an excess grant would always arise whenever 
a department has carried expenditure upon a service beyond 
the amount granted to that service during the financial year for 
which the grant was made. In England even such excess grants 
become almost necessary because during the last weeks of a 
financial year, it may not be possible to get a supplementary 
estimate voted by Parliament, owing to shortage of time. 

An excess demand differs from its supplementary demand 
because the former is made after the expenditure has actually 
been incurred, and after the financial year to which it relates 
has expired. For the excess spent there is no estimate but it Is 
presented in the form of a demand for the excess. 
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The procedure for the passing of supplementary estimates 
and excess grants is the same as that for demands for the annual 
grants subject to such adaptations as the Speaker may deem ne- 
cessary. The debate on the supplementary grants is confined to 
items constituting the same and no discussion is to be raised on 
the original grants nor the policy underlined in them, save in so 
far as that may be necessary to explain or illustrate the particu- 
lar items under discussions. It happens that some times though 
a supplementary estimate required for sanction of expenditure 
on a new service, additional funds are not actually required by 
the Department since the Department might have made some 
saving under a sanctioned head which might be utilised for the 
new service with the sanction of Parliament. This is knov/n as. 
the demand for a token vote. 

Votes on Accounts, Votes of Credit and 
Exceptional Grants (Art. 116) 

Apart from the normal demands for grants, the President- 
under the Constitution is authorised to place before Parliament,, 
if he deems fit demands or additional or supplementary or 
excess grants and the same procedure must be adopted in res- 
pect of them also as in the case of the normal annual demands 
for grants. The House of the People is thus empowered to make 
advance grants or even exceptional grants to which also the nor- 
mal procedure for grants or appropriation will apply. 

Votes on Account Art. 116(1) (a) The House of People- 
shall have the power to make any grant in advance in respect of 
the estimated expenditure for a part of any financial year pend- 
ing the completion of the procedure for the voting of such grant 
and the passing of the law in accordance with provisions laid, 
down in Art. 114 in respect to that expenditure. 

This is an English practice and is a purely political tenn. 
It means provision for grants in advance to be made by the- 
House for enabling the departments to carry on until the pass- 
ing of the Annual Financial Statement is complete. Votes om> 
account may be passed on any day subsequent to the presenta- 
tion of the budget. 

During the debate of a Vote on Account, members may in- 
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vite attention o£ Government to matters of policy or ventilate 
their grievances either tlirough general discussion or through 
cut motion. But in practice such a demand is sometimes passed 
as a formal matter, by consent of the House, depending on the 
urgency of the grant and the fact that there would be ample 
opportunity for discussion when Budget is presented to the 
House. 

Votes of Credit. Art. 116(1) (b). The House of the Peo- 
ple shall also have power to make a grant for meeting an unex- 
pected demand upon the resources of India when on account 
of the magnitude or the indefinite character of the service the 
demand cannot be stated with the details ordinarily given in an 
annual financial satement. This method is therefore resorted to 
when an unexpected demand for money is made on account 
of some national emergency and the House would grant the 
money required by a Vote of Credit passed in the same way as 
in the annual grants. 

Exceptional Grants. Art. 116(1) (c). The House of the 
People shall also have the power to make an exceptional grant 
which forms no part of the current service of any financial year. 
The Parliament shall also have power to authorise by law the 
withdrawal of money, from the Consolidated Fund of India for 
the purposes for which the said grants are made. The proce- 
dure for votes of credit and exceptional grant shall be the same 
as demands for grants, subject to such adaptations as the Speaker 
may deem necessary. 

Rules of Procedure in the Houses of Parliament (Art. 118> 

As in England, each House of Parliament has the exclu- 
sive right to make rules for regulating its procedure and conduct 
of business. One of the objects of such rules is to economise 
time and to carry on orderly conduct of the proceedings leading 
to a determination of the will of the majority of the House on 
the questions before it. In England each House makes a num- 
ber of Standing Orders^ the object of which is to make an eco- 
nomic use of time, to allocate time for different classes of busi- 
ness and the course of procedure and also to place Parliamen- 
tary procedure upon a well regulated system instead of leaving 
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it entirely to practice and usage. In the United States, Sec. 5(2) 
of Art. riays down that each House may determine the rule of 
its proceedings, punish its members for disorderly behaviour, 
and, with the concurrence of two-thirds, expel a member. All 
other Constitutions have laid down specific rules for the purpose 
of determining the conduct of business in the House. 

The Houses of our Parliament have made definite provisions 
as to how the consent of the House for relaxation or suspension 
of the Rules of Procedure in relation to any particular matter 
is to be expressed. These rules are liable, to be amended by 
the House at any time. For this purpose, each House has set 
up a ‘'Rules Committee’" with the task of recommending to the 
Speaker or Chairman ‘any amendments or additions to the rules 
as may be deemed to be necessary." 

General Rules of Debate, These rules are almost the same 
as laid down by the House of Commons in England. Members 
are prohibited from including certain things in their speeches, 
particularly making a personal charge against any member or 
using offensive language or expressions about the conduct of pro- 
ceedings of Parliament or using President s name for the purpose 
of influencing the debate. Members are expected not to abuse the 
privilege of freedom of speech in Parliament. Further, a mem- 
ber is expected to deliver a brief speech and eschew irrelevance 
or repetitions so as not to waste the time of the House. 

Unparliament artj Expressions, All those expressions which 
offend against any of the rules stated above or in any way lower 
the dignity of the House cannot be used and it is the right of 
the Speaker to intervene when an unparliamentary expression is 
used by a member, who is asked to withdraw the same. Expres- 
sions used against another member, any expression \vhich im- 
putes motives to a member or charges him with falsehood or is 
in any way abusive is unparliamentary. But to suggest that a 
member is exploiting a certain situation or to say that the House 
is a ‘gas-chamber"; ‘imbecile"; ‘a monkey House" are unparlia- 
mentary expressions. If the Chair is of the opinion that a word 
or words used in a debate are more or less defamatory or inde- 
cent or unparliamentary, he may in his discretion, order that 
such words be expunged from the proceedings. 
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As in England, a member is not allowed to read a written, 
speech, but he may only refer to his notes or may quote from 
books or documents. In his speech he must always address the 
Chair and cannot address another member as you'. He is expec- 
ted to confine his speech to the questions upon which the will 
of the House is sought to be ascertained. Of course, there are 
few exceptions to this rule, particularly when a member seeks to 
offer a personal explanation with the permission of the Chair. A 
member is allowed to speak in a debate only when he is called 
upon to speak by the Chair, and for this purpose he is expected 
to catch the Speakers eye. In the House of Commons, there is 
a convention that a member who wishes to make his maiden 
speech' is allowed priority in the debate. 

While a member is " in possession of the House ' other mem- 
bers are not expected to interrupt him in any disorderly man- 
ner by either making running commentaries, hissing, noises or 
employing other disorderly expressions in order to make the 
member s speech inaudible. If there is any breach of the rules, 
it is the right of every member to call the attention of the Chair 
to such breaches of order or of the rules by putting it to the 
Chair whether there has been such a breach. This is called rais- 
ing a "question or a point of order.' A point or order is, thus, 
a device for the proper enforcement of the rules of the House 
and the Chair is expected to give his decision on this point of 
order. 

Members have a right to put questions to a Minister in or- 
der to obtain further information on a matter of public import- 
ance which is within the special knowledge of the Minister to 
whom he addresses such questions, and, thus, to ""turn a search- 
light upon every comer of the public service”. As a matter of 
fact the first hour of every sitting of either House is usually de- 
voted to questions and their answers. Different kinds of ques- 
tions can be put, for example, (1) questions with usual notice; 
(2) short-notice questions; (3) supplementary questions; and 
(4) starred and unstarred questions. With regard to (1), unless 
the Chairman or Speaker allows, no question can be asked with- 
out giving 10 clear days' notice. With regard to (2), if the 
Chairman or the Speaker is of the opinion that the question is 
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of an urgent nature, then the Minister would agree to answer 
the question at short-notice. With regard to supplementary 
questions, they are usually asked for the purpose of furtlier elu- 
cidating any matter of fact regarding which an oral answer has 
been given, if allowed by the Chairman or the Speaker. With re- 
gard to the fourth type of the question a member who desires an 
oral answer to his question shall mark it with an asterisk. If 
there is no such mark the question will be placed on the list 
for written answer and is termed as unstarred question. 

With regard to the admissibility of questions, that is to be 
determined by the Chairman or the Speaker as the case may be. 
Generally, a question is allowed if it has been asked for the pur- 
pose of obtaining information. A member who wishes to ask 
the question is expected to be in his seat when his name is 
called out by the Chair. He must rise from his seat while put- 
ting his question, with reference to its number on the list. If 
the member is absent when called by the Chair, another mem- 
ber may be authorised to ask that question. But in case of a 
short-notice question the rule is that the member putting the 
question must be in his seat to read the question when called 
by the Chair. When the question hour is fixed, the Minister-in- 
Charge is expected to be present in the House, but for " unavoid- 
able reasons’ or the nature of the question, another Minister may 
be allowed to answer the question, provided he is prepared to 
answer supplementaries. The Minister may even refuse the ans- 
wer on the ground of public interest, though the member is en- 
titled to know the reason why a Minister refuses to answer a par- 
ticular question. 

Language to be Used in Parliament (Art. 120) 

The language for the transaction of business in Parliament,, 
shall be Hindi or English, subject to the provisions of the Cons- 
titution in respect of the oflScial language. Unless Parliament 
otherwise provides at the expiration of 15 years from the com- 
mencement of the Constitution, this language shall be Hindi. 
It is provided that the Speaker' or the Chairman, as the case may 
be, may permit any member having inadequate knowledge of 
Hindi or English to address the House in his mother tangue. 
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THE UNION JUDICIARY 
The Position of the Supreme Court of India : 

The Supreme Court is considered as a guardian of the Cons- 
titution. It is considered as an essential element in a federal 
constitution for it is atonce the interpreter and guardian of the 
Constitution and the Tribunal for the determination of disputes 
between the constituent units of the Federation. When the 
Federation is in the nature of a treaty between the component 
units and the Constitution sets up a double Government and 
a double allegiance as in the United States of America, the duty 
of the Supreme Court is further accentuated. Though our Fede- 
ration is not in the nature of a treaty between the component 
units, there is nevertheless a division of legislative as well as 
administrative powers between the Union and the States. Under 
Art. 131 our Supreme Court in its original and exclusive jurisdic- 
tion has the power of detennining justiciable disputes between 
the Union and the States or between the States inter se^ a provi- 
sion which differs from Art. Ill, Sec. 2(1) of the American Cons- 
titution as well as Section 75 of the Australian Constitution. In 
this case our Supreme Court has no original jurisdiction to decide 
disputes between the residents of different States or between a 
State and a resident of another State. Such disputes can come 
up before the Supreme Court only in appeal, if the provisions 
relating thereto are satisfied. 

Like the House of Lords in England, our Supreme Court 
is the final Appellate Tribunal of the land, and in some respects, 
the jurisdiction of our Supreme Court is even wider than that 
of the House of Lords. 

As against unconstitutional acts of the executive the jurisdic- 
tion of the Supreme Court is similar to that under different Cons- 
titutional systems. One of the aims of our Constitution-makers 
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was to establish an independent judiciary which has the task of 
protecting the rights given to .the citizens. It is a striking depart- 
ture from the English Constitution.' 'The English Parliament can 
pass any Act and the Judiciary cannot pass a corrective to that 
Act. In our country the Constitution is supreme and sovereign 
and the Parliament cannot encroach upon or touch the rights^ 
much less it can change the fundamental rights. These rights 
are supreme and for this purpose owr Constitution-makers have 
provided for an independent judiciary. In Switzerland^ the po- 
wer to determine the validity of federal laws is not given to the 
Federal Tribunal but is given to the people themselves. Even 
in the United States, the Constitution itself does not specifically 
vest in the Judiciary any power to declare laws enacted by the 
Legislature to be unconstitutional. This power has been deduced 
by the Supreme Court from the power given to it under the 
Constitution, It is only since the ease of Marhwr^ v. Madison, 
1803, that every judge in the United States has a duty to treat 
any enactment which violates the Constitution as void. 

Under Art. 124 our Constitution establishes a Supreme Court 
consisting of a Chief Justice of India and seven other Judges who 
are appointed by the President by warrant under his hand and 
seal after consultation with such of the Judges of the Supreme 
Court and of the High Courts in the States. 

A person shall not be qualified for appointment as a Judge of 
the Supreme Court unless he is a citizen of India and has been 
for at least five years a Judge of die High Court or two or more 
such Courts in succession or has been for at least ten years an 
advocate of a High Court or two or more such Courts in suc- 
cession or is, in the opinion of the President, a distinguished 
jurist. 

In America, the Supreme Court was established by the Judi- 
ciary Act of 1789 with the Chief Justice and five associate Judges, 
but this number was raised to nine in 1869. The Supreme Court 
of Canada was established in 1875 and has since 1949 nine Judges 
sitting. In Australia the Supreme Court is called ""the High Court 
of Australia' and consists of seven Judges including the Chief 
Justice. 

Before a Judge of the Supreme Court enters upon his ofiice. 
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lie must make and subscribe before tlie President an oath or 
Illation in the form laid down in the Constitution. 

He shall not plead or act in any Court or before any authority 
within the territory of India; (Art. 124(7) ). Every Judge of 
the Supreme Court is entitled without payment of rent to the 
use of an ofEcial residence. 

How Removed. (Art 124(4) and (5)), A Judge of the 
Supreme Court shall not be removed from his office except by 
an order of the President passed after an address by each House 
of Parliament supported by a majority of the total membership 
of that House and by a majority of not less than 2|3rds of the 
members of that House present and voting has been presented 
to the President in the same Session for such removal on the 
ground of proved misbehaviour or incapacity. For this purpose 
Parliament may regulate by law the procedure for the presen- 
tation of an address and for the investigation and proof of the 
misbehaviour and incapacity of a Judge under CL 4. 

Salaries, etc., of the Judges. The salary of the Chief Justice 
is Rs. 5,000 while that of the other Judges is Rs. 4,000 per month 
as specified in the Second Schedule. Over and above this, every 
Judge is entitled to such privileges and allowances and to such 
rights in respect of leave of absence and pension as may from 
time to time be determined by or under law made by Parliament, 
These privileges and allowances once laid down cannot be varied 
to the disadvantage of a Judge after his appointment. How- 
ever, during a Proclamation of Emergency, the President has the 
power to reduce the salaries and allowances of the Supreme 
Court Judges under Art, 360 of the Constitution. 

The above provisions ensure to a very great extent the 
independence of the Judiciary in India. Art. 374 lays down that 
the Judges of the Federal Court holding office immediately be- 
fore the commencement of this Constitution shall become on 
such commencement the Judges of the Supreme Court with all 
the privileges as laid down in Arts, 124 and 125 of the Consti- 
tution. 

Appointment of Ad Hoc Judges (Arts. 127-128). If at any 
time there should be no quorum of the Judges of the Supreme 
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Court available to hold or continue any session of the Court, 
the Chief Justice of India may, (with the previous peimission 
of the President and after consulting the Chief Justice of the 
High Court concerned), request in writing the attendance at 
the sittings of the Court, as an ad-hoc judge for such period as 
may be necessary, a Judge of a High Court duly quaMed for 
appointment as a Judge of the Supreme Court. Such a Judge 
shall have all the jurisdiction, powers and privileges, and shall 
discharge the duties of a Judge of the Supreme Court. 

By Art. 128 the Chief Justice of India feay, with the previ- 
ous consent of the President, request any person who has held 
the office of the Judge of the Supreme Court, or of the Federal 
Court to sit and act as a Judge of the Supreme Court. If Such 
a f)erson consents to do so. he shall, while so sitting and acting, 
be enttiled to such allowance as the President may by order 
determine and shall have all the jurisdiction powers and privi- 
leges of a Judge of that Court, but shall not otheiwise be deemed 
to be a Judge of that Court. 

THE SUPREME COURT OF INDIA 
(Arts. 32, 129-137, 143, 145 & 363) 

Our Constitution has provided for an independent judiciary 
in order to see that the fundamental rights of the citizens are 
properly safeguarded. The Supreme Court has perfoiined this 
function very satisfactorily. It sits ordinarily in Delhi (Art- 
130). Under Art. 129 the Supreme Court is a court of record 
and has all the powers of such a Court including the power to 
punish for contempt of itself. A Court of Record is a court whose 
acts and proceedings are enrolled for a perpetual memorial and 
testimony and which has authority to fine and imprison for con- 
tempt of its authority. 

: Three Jurisdictions of the Supreme Court 

The Supreme Court exercises three jurisdictions, namely. 
Original, Appellate and Advisory or Consultatwe jurisdictions, 

1. Original Jurisdiction of the Supreme Com^. (Arts. 32, 
131, 143 & 363 ) . The Supreme Court shall have original judis- 

:riictipn:;in=:hhy';di$ptt 
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(a) between the Government of India and one or more 
. '"'.States; or . 

(b) between the Government of India and any State or 
States on one side and one or more other States on the 
.other; or^ " 

(c) between two or more States, 

if and in so far as the dispute involves any question, whether of 
ia^v or fact, on which the existence or extent of a legal right 
depends. But the original jurisdiction does not cover a dispute 
to which a State specified in Part B of the First Schedule is a 
party, if the dispute arises out of any provision of a treaty, agree- 
ment, covenant or similar instrument which was entered into or 
executed before the commencement of this Constitution and has 
continued in operation after 26th January, 1950. Further., no 
case will lie in a dispute to which any State is a party, if the 
agreement, etc., provides that the said jiurisdiction shall not ex- 
tend to such a dispute. 

Scope of the Original Jurisdiction of the Supreme Court, 
The Supreme Court under Art. 131 is not a Court of ordinary 
original jurisdiction in all matters and between all parties. Hence 
the original jurisdiction of the Supreme Court is strictly limited 
by the conditions laid down in Art. 131. In order to invoke 
this limited jurisdiction of the Supreme Court, three conditions 
must be satisfied : 

(i) The parties to the dispute must be specified in clauses 
(a) to (c) above. It will not entertain suits to which citizens 
are a party. 

(ii) The dispute must involve a question relating to a legal 
fight as distinguished from political rights over which the Court 
has no jurisdiction. The vdidity of a law of the Union or of a 
State can be considered as a legal right. 

(iii) The question must not be one which is excepted by 
the provisions to Art. 151 or by any other provisions of the 
Constitution, 

By Art. 32 the Supreme Court is empowered to issue direc- 
tions or orders in the nature of the writs of habeas corpus, man- 
damus, prohibition, quo warranto and certiorari, or any of them 
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for the enforcement of fundamental rights. This jurisdiction is 
concurrent with the High Courts of States who have also been 
granted similar powers. Art. 139 also empowers the Supreme 
Court with exactly similar powers when it says that Parliament 
may by law confer on the Supreme Court power to issue direc« 
tions, orders or writs, including writs in the nature as mentioned 
above or any of them. 

2. The Appellate Jurisdiction of the Supreme Court. Under 
this jurisdiction the Supreme Court has the power to hear ap- 
peals which involve the interpretation of tht? Constitution. It is 
immaterial whether these appeals are civil or criminal or with 
regard to other proceedings. Secondly, there are appeals in civil 
or criminal cases from the different High Courts. 

Appeals to the Supreme Courts when allowed ( Arts. 132-37 ) . 
The Supreme Court hears appeals from the High Courts in cer- 
tain cases, both civil and criminal. Under Art. 132 the Supreme 
Court has appellate jurisdiction with regard to certain cases;: 
under Art. 133 it has appellate jurisdiction with regard to appeals 
from High Courts in civil cases, while under Art. 134 it hears 
criminal appeals. The Supreme Court may in its discretion 
grant special leave to appeal from any Judgment, decree, deter- 
mination, sentence or order in any case or matter passed or made 
by any Court or Tribunal, in the territory of India. The Supreme 
Court has also powers to review any Judgment pronounced or 
order made by it, under Art. 137 of the Constitution. 

Appeals involving Constitutional Questions. If any substan- 
tial question of law as to the interpretation of the Constitution 
is involved, the Supreme Court can always hear an appeal from 
any judgment or decree or final order of any High Court provided 
the High Court certifies to the effect that a substantial question 
of law as to the interpretation of the Constitution is involved; 
or the Supreme Court itself grants special leave on the above 
ground, where the High Court has refused such a certificate. It 
follows that the decision of the High Court with regard to the 
validiy of an Act or deciding any question involving the interpre- 
taton of the Constitution, is not final The following may be con- 
sidered as instances where a question of Constitutional interpre- 
tation is involved 
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(a) A suit by a dismissed Govermeiit servant against Go- 
vernment for relief on the ground that his dismissal was illegal 
owing to contravention of Art. 310. 

( b ) A suit challenging a statute as ultra vires. 

(c) A conviction under a law which is challenged as ultra 

( d ) Cases directly involving the interpretation of some par- 
ticular provision of the Constitution, unless the point has already 
been settled by a previous decision. 

(e) Whether in a case of infringement of a fundamental 
right the power conferred by Art. 226 is coupled with a duty. 

(f ) Whether a law or an executive order contravenes any 
fundamental right. 

The following are not considered as fit cases involving ques* 
tions of law as to the interpretations of the Constitution 

(a) The question of the validity of the appointment of a. 
Judge or a Chief Justice. 

(b) Wrong interpretation of an Act even though the writ 
oi mandamus or habeas corpus has been refused on such intei’- 
pretation. 

Appeals on other grounds* By this is meant that when an 
appeal comes to the Supreme Court on the strength of a certifi- 
cate under Art. 132(1), the appellants are not entitled to chal- 
lenge the propriety of the decision appealed against on a ground 
other than that on which the certificate was given except with 
the leave of the Supreme Court itself. In case of a grave miscar- 
riage of justice, for example, where a Court in a criminal matter 
relied upon an admission which was not on the record and con- 
victed the accused, the Supreme Court may grant the permission 
to argue on some other ground. 

Appeals from High Courts in Civil Matters (Art. 133). An 
appeal to the Supreme Court shall lie from any judgment, decree 
or final order in a civil proceeding of a High Court in India if 
that Court certifies— 

(a) that the amount or value of the sublect-matter of the 
dispute in the Court of first instance and still in dispute on ap- 
peal is twenty-thousand rupees ; or 
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( b ) tliat the judgment decree or final order involves direct- 
ly or indirectly some claim or question respecting property of the 
like amount or value; or 

(c) that the case is a fit one for appeal to the Supreme 
'■ "Court;/ 

Under this Article an appeal by special leave on constitu- 
tional matters will lie apart from special leave under Art. 136. 
But this leave is granted under following conditions— • 

1. The subject of appeal is a judgnjent, decree or final 
order. 

2. The High Court grants the necessary certificate for such 
an appeal. However, there is no judgment or order where the 
function of the Court is merely advisory or consultative. Thus, 
there is no application of Art 133 to a decision of the High 
Court, on a reference imder See. 66 of the Indian Income-Tax 

::Act, 

The test for determining whether an appeal can lie from 
judgment, decree or final order is to be decided 
to each suiti It is immaterial if the Court decides an important 
or vital issue in a case, unless the decision puts an end to the 
suit Hence, no certificate under Art. 133(1) is available against 
the following orders 

1. An order of the High Court demanding an execution pe- 
tition for further proceedings, holding that it is not barred by 
limitation. 

2. An order setting aside a compromised decree and direct- 
ing the trial Court to dispose of the suit on merits. 

3. An order setting aside an order under sec. 34 of the Ar- 
bitration Act, 1940. 

When a certificate has been granted by the High Court un- 
* der Art. 133, the Supreme Court would not be precluded from en- 
tertaining a preliminary objection that appeal does not lie under 
that Article. It means, that certificate granted by the High Court 
is not conclusive as to the right to appeal and it is open to the 
Supreme Court to see whetlier the case fulfils the requirements 
of the Article. It may thus refuse to entertain the appeal in- 
.spite of the certificate. In order to appeal to the Supreme Court 
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a separate appiicatioii is required and the prayer cannot be made 
in the alternative in an application for review of judgment. 

As to the question of law we mean law in this context the 
general law and not merely the statute law. A question of law 
is to be distinguished from a question of fact. It is sometimes 
difficult to separate questions of law and of fact and we can only 
do so by reference to each ease as it comes up* For example, the 
construction of a document and the legal inference from the 
same, or whether a document was presented for registration, are' 
declared to be questions of law. 

On the other hand, the following have been held to be the 
questions of fact 

(a) Whether a fact has been proved when evidence for and 
against has been properly received. 

(b) Whether a statutory presumption has been rebutted, 

(c) The existence or prevalance of a custom. But the 
finding whether the facts proved satisfy the requirements of law 
in order to establish a custom is a question of law. 

(d) With regard to the taking of accounts between a prin- 
cipal and an agent is the matter of fact, but questions relating to • 
principle relating to accounts is a question of law. 

As we saw above, the question of law must be a substantial 
question of law which is required for the purpose of obtaining 
a certificate to appeal to the Supreme Court. A question of law?*, 
therefore, is substantial if the decision turns one way or the other 
on the particular view taken of the law, for example, whether a 
judgment would operate as res judicata in a case,— though the 
decision may be unimportant to others. 

When the question decided on one principle has been deci- 
ded by a High Court for the first time, it is not a sufficient rea- 
son for refusing the certificate that the High Court is satisfied 
that the decision is correct. But where there is divergence of 
opinion amongst the High Courts, then there is a substantial gro- 
und for appeal to Supreme Court as the final decision in the* 
matter involves a substantial question of law, the necessary leave^ 
can be granted under Art. 133. 
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Appellate JiirisditioB of Supreme Court in regard to 
Criminal Matters (Arts. 134 and 136). 

An appeal to the Supreme Court shall lie from any judg- 
ment, final order or sentence in a criminal proceeding of a High 
Court in India if that High Court— 

(a) Has, on appeal, reversed an order of acquittal oi an 
-accused person and sentenced him to death; or 

(b ) Has, withdrawn for trial before itself any case from any 
court subordinate to its authority and has in such trial convict- 
ed the accused person and sentenced him to death (under Sec 
526 of Cr. P.C.); or 

(c) Certifies that the case is a fit one for appeal to the 
Supreme Court. 

However, under Art. 136 Supreme Court may, in its discre- 
tion, grant special leave to appeal from any judgment, decree, 
determination, sentence or order (other than an order made 
under any law relating to Armed Forces) in any cause or mat- 
ter passed or made, by any Court or Tribunal in India. This 
power is to be exercised by the Supreme Court sparingly and in 
exceptional cases only, that is, the certificate is granted only 
where there is a substantial question of law or there has been an 
infringement of the essential principles of justice or there is a 
matter of great public or private importance. The reason is 
that Art. 134 intends that except in certain cases, the High Courts 
in the respective States should ordinarily be the final Courts of 
appeal in criminal matters. (Public Prosecutor v. Gopalan). The 
following questions have been held to be fit for granting a certi- 
ficate under Art. 134 ( 1 ) ( c ) : 

1. Whether an Appellate Court at the time of hearing an 
appeal under sec. 411 of the Cr. P.C., is entitled to go into the 
validity or otherwise of the order granting leave to appeal by 
the trial Judge. 

2. The point that the Magistrate decided under sec. 145 of 
the Cr. P, C., the question of possession with reference to title, 
if such question was not raised before the High Court in revi- 
sion. 

3. Cases of suspension of Advocates from practice or other 
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disciplinary action because such cases concern the future prac* 
"iice. of 'the 'Advocate. ' ■ 

On the other hand, a certificate under Art. 134(1) (c) has 
been refused in the following cases 

1. Where a Magistrate took cognizance of a case on a Po- 
lice report of a likelihood of a breach of the peace. 

2. Where merely the construction of a particular statute is 
involved. 

3. Irregularity in choosing assessors. 

As to the question, who may apply for the certificate, it has 
been held that an application under Art. 134(1) (c) can only be 
made by the accused person and by no third party, not even by 
his father. 

Other Powers of the Supreme Court 

Under Art. 135, the Supreme Court has jurisdiction and po- 
wers with respect to any matters to which the provisions of 
Art. 133 or Art. 134 do not apply if jurisdiction empowers in rela- 
tion to that matter were exerciseable by the Federal Court im- 
mediately before the commencement of this Constitution under 
any existing law. Further, under Art. 374(2) it is provided that 
all suits, appeals and proceedings, civil or criminal, pending in 
the Federal Court at the commencement of this Constitution shall 
stand removed to the Supreme Court and the Supreme Court 
shall have jurisdiction to hear and determine the same, and the 
judgments and orders of the Federal Court delivered or made 
before the commencement of this Constitution shall have the 
same effect and force as if they have been delivered or made by 
the Supreme Court. Under Art 374(4), on and from the com- 
mencement of this Constitution the jurisdiction of the Privy 
Council in a State shall cease and all appeals and other proceed- 
ings pending before the said authority at such commencement 
$hall be transferred to and disposed of by, the Supreme Court. 
Under Art. 137 the Supreme Court has power to review any 
judgment pronounced or order made by it, subject to the provi- 
sions of any law made by Parliament or any rule made under 
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Art. 145. Art. 138 enlarges the jurisdiction o£ the Supreme Court 
with respect to any other matter in the Union List as Parliament 
may by law confer and the Supreme Court shall have such fur- 
ther powers with respect to any matter as the Government of 
India and Government of any State may by special agreement 
confer, if Parliament by law provides for the exercise of suck 
jurisdiction and powers by the Supreme Court. Under Art. 139 
the Supreme Court has power to issue directions, orders or 
writs, including writs in the nature of habeas corpus, mandatnus^ 
prohibition, quo warranto and certiorari, or my of them, for any 
purpose other than those mentioned in Cl. 2 of Art. 32. Under 
Art. 140, Supreme Court has such supplementary powers as the 
Parliament may by law confer, with regard to any matter not 
inconsistent with any of these provisions of the Constitution. 

Law Declared by Supreme Court is binding on all Courts^ 
The law declared by the Supreme Court shall be binding on all 
Courts within the territory of India. Further, under Art. 142, the 
Supreme Court in the exercise of its jurisdiction may pass such* 
decree or make such order as is necessary for doing complete 
justice in any cause or matter pending before it, and any decree- 
so passed or order so made shall be enforceable throughout tho' 
territory of India in such a manner as may be prescribed by oi 
under any law made by Parliament. It has also all and every 
power to make any order for the purpose of securing the attend- 
ance of any person, the investigation or punishment of any con- 
tempt of itself, subject to the provisions of any law made in this; 
behalf by Parliament. 

Consultative (or Advisory) Jurisdition of the 
Supreme Court (Arts. 14S and 145). 

If at any time it appears to the President that a question oi- 
law or fact has arisen or is likely to arise, which is of such a 
nature and of such public importance that it is expedient to ob- 
tain the opinion of the Supreme Court upon it, he may refer thq^ 
question to that (3ourt for consideration and the Court may, aftei 
such hearing as it tfiinks fit, report to the President its opinion 
thereon. This power to consi4t^the Supreme Court is known 
the Considfato^, .'power of ||^|^resi(i4nt. The Constittition 
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however silent on the question as to whether the opinion of the 
Supreme Court is binding on the President or not. 

With regard to this advisory jurisdiction of the Supreme 
Court, there are two opinions. According to one, it is undesir- 
able to turn the highest Court of the Country into a consultative 
department of the executive of the day. On the other hand^ the 
other school is of the opinion that there is nothing wrong in such 
a procedure, for Sec. 213 of the Government of India Act, 193e5, 
contained a similar provision. There is a similar provision in 
Sec. 4 of the Judicial Committee Act of 1934. "^There has been 
considerable difference of opinion among jurists and political 
thinkers on the expediency of placing on the Supreme Court ao 
obligation to advise the head of the State on difficult questions 
of law. Inspite of arguments to the contrary, it was considered; 
expedient to confer advisory jurisdiction upon the Federal Court, 
under sec. 213 of the Act. Having given our best consideration 
to the arguments pro and con, we feel it will be on the whole bet-? 
ter to continue this jurisdiction even under the new Constitution. 
It may be assumed that such jurisdiction is scarcely likely to be 
invoked, and if we propose, the Court is to have strength of ten 
or eleven Judges, a pronouncement by full court may well ber 
regarded as authoritative. This can be ensured by requiring that 
references to the Supreme Court for advice shall be dealt with 
by the full Court.’' It may be noted that the Supreme Court of 
the United States refused to give advice to the American Presi 7 
dent when a request was made to that effect. 

The following points may be noted with regard to the advi- 
sory jurisdiction of the Supreme Court 

1. It is neither obligatory upon the Supreme Court to give 
its opinion under this Article whenever the President makes the 
reference, nor for the President to act upon the opinion pronounr 
ced by the Supreme Court. 

2. The Advisoiy opinion given under this Article is not <4 
judgment in the true sense of the word. ; : 

3. It is doubtful whether an bJ)iriion given under this Ar? 
tide comes within the purview of 'Att.( 141,; hut the' opinion ren? 
dered by the Supreme Court in the Laws ^ct case has" 
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freely referred to and followed by different HigB Courts. So far, 
tills has been the only case of reference under Art. 143 of the 
Constitution. 

COMPTROLLER AND AUDITOR-GENERAL OF INDIA 
(Arts. 124, 148-151, 377 & Sch. 3) 

The Comptroller and Auditor-General is a very important 
official of the Union. He is known as the watch-dog of the Union 
and States' accounts. His appoiotment is made by the Presi- 
dent by warrant under his hand and seal, aiid after his appoint- 
ment he has to make and subscribe before the President or any 
person appointed in that behalf by him, an oath or affirmation in 
title form laid down in the Constitution. He receives a monthly 
salary of Rs. 4,000 per month, which shall be charged upon the 
Consolidated Fund of India (Art. 148(6) ). He is not eligible for 
further office either under the Government of India or under the 
Government of any State after he has ceased to hold his office- 

How removed. (Arts. 124(4) and 148(1) ). He can only be 
removed from office in the same manner and on similar grounds 
as the Judge of the Supreme Court (Art. 148(1)). It fol- 
lows, therefore, that he cannot be removed from his office except 
by an order of the President passed after an address by each 
House of Parliament supported by a majority of the total mem- 
bership of that House and by a majority of not less than 2]3rds of 
the members of that House present and voting, has been present- 
ed to the President in the same Session for such removal on the 
ground of proved misbehaviour or incapacity (Art. 124(4) ). 

His duties and Powers (Art. 149). He shall perform such 
duties and exercise such powers in relation to the accounts of 
the Union and of the States and of any other authority or body 
as may be prescribed by or under any law made by Parliament, 
and until provision in that behalf is so made, shall perform such 
duties and exercise such powers in relation to the accounts of 
the Union and of the States as were conferred on or exercisable 
by the Auditor-General of India immediately before the com- 
mencement of this Constitution in relation to the accounts of the 
Dominion of India and of the Provinces respectively. Under 
Art. 150, the accGimts of the tlnioh and the States shall be kept 
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in such form' as the Comptroller and Auditor-General of India 
may, with the approval of the President prescribe. , ; 

Audit Reports (Art, 151) 

The Reports of the Comptroller and Auditor-General of 
India relating to the accounts of the Union shall be submitted to 
the President who shall cause them to be laid before each House 
of Parliament; and his report relating to the accounts of a State 
shall be submitted to the Governor or Rajpramiikh of the State 
who shall cause th^ to be laid before the Legislature of the 
•State. ; 



CHAPTER 9 


PARTS ^A’ ANB /B’ OF THE 
FIRST SCHEDULE (Arts, 152-2S8) 

The essential principle of a federation '"applies to India as 
to other Federal States, namely, that in respect of subjects which 
are allotted by the Constitution to the States, the States shall 
have power to pass laws and administer them. This principle 
is, however, subject to important qualifications, as follows:— 

1. The Constitution authorises the Governor of a State to 
reserve a Bill for the consideration of the President. The Pre^ 
sident of the Union may or may not agree with the wishes of 
the State legislatures. But the Governor of a State in reserving 
a Bill for the consideration of the President, necessarily acts on 
the advice of his Ministers who are responsible to the legisla- 
ture, hence this provision cannot be considered as an imposition 
from above. 

Further, the Governor can reserve any Bill for the consi- 
deration of the President which in his opinion would, if it be- 
came law, so derogate from the powers of the High Comt as to 
affect its independence. The very existence of this salutary pro- 
vision acts as a brake to the legislature of the State from attempt- 
ing to interfere with the administration of justice. 

Under Art. 31 of the Constitution a State Legislature cannot 
acquire a property for public purposes unless the Bill for such 
an acquisition has not been reserved for the consideration of the 
President and has received his assent. 

2. The previous sanction of the President is also necessary 
for the introduction of certain types of Bills into the State Legis- 
lature and for promulgating certain types of Ordinances. 

3. The Union Parliament has also power to make any law 
for implementing any treaty or agreement with other countries,. 
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even though tlie subject of such a tteaty may fall within the 
State List. For example, the power to make laws in order to 
implement a resolution passed at an International Convention re- 
lating to some aspect of pubhc health, is with the Union Parlia- 
ment, although this subject is in the State List. This power has 
been given to the Union in order to obviate the diflSculties that 
have arisen in other Federations, particularly in Canada, where 
the Centre has not been provided with such a powex*. 

4. The Union Parliament has also the power to legislate 
on a specified State* subject, proxdded if a particular State in its 
legislature passes such a resolution; or if the subject relates to 
the whole of India, and if the Council of States declares by a reso- 
lution supported by not less than two-thirds of the members pre- 
sent and voting that it is necessary or expedient in the national 
interest that Parliament should make such a law. For example, 
a subject like Agriculture during a period of wide spread agri- 
cultural depression in several parts of India may assume national 
importance requiring legislation on a national scale. 

5. During emergency when the security of India is threat- 
ened either by War or external aggression or internal disturb- 
ance, the President may by a Proclamation to that effect em- 
power the Union Parliament to make laws even in respect of the 
matters enumerated in the State List. 

6. It is laid down that the executive power of every State 
must be so exercised as to ensure compliance with the laws made 
by Parliament, so as not to impede or prejudice the executive 
power of the Union. In case of the failure of the normal cons- 
titutional machinery in the State, the President may assume to 
himself all or any of the executive functions of the Government 
of that State. 

7. With regard to the distribution of revenues between the 
Union and the States, the Union has in fact the deciding voice, 
and by means of grants-in-aid to such States as require the as- 
sistance, the Union is in a position powerfully to influence the 
policy of the States. 

8. The President has the power to appoint Governors of 
States and above all the Union is charged with the duty of pro- 
tecting every State against external aggression and internal dis- 
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turbance and of ensuring that the Government "of every State 
is carried on in accordance with the provisions of the Consti- 
tution. 

Taking all these facts we may be forced to the conclusion 
that there is over-centralisation and thah as stated above India 
could have avoided federalism. This criticism is not quite 
con’ect because the foundations of the federal system in India 
were laid in the Government of India Act 1935. All Constitu- 
tions are the heirs of the past and from that point of view the 
Act of 1935 was a bad precedent for the Constitution of an in- 
dependent country. The primary object of the Act of 1935 was 
not to create a Constitution as such, but to bring about a gra- 
dual transfer of power. India, like Canada enacted the State 
Constitutions in the Federal Constitution, and the States had no 
independent powers under the Act of 1935 and hence they had 
to accept whatever type of Constitution that was given to them.. 
The Centre does exercise an increasing measure of control over 
the federating units in emergencies only, but to a lesser extent 
even in normal times in almost all the other federations. Even 
a decision to abolish the Legislative Council requires an Act 
of the Union Parliament (Art. 169). Most of the other changes 
can only be effected by a constitutional amendment. The State 
Constitutions are no doubt expressed in considerable details oc- 
cupying as many as 86 articles (Arts. 152-238). It follows 
therefore that excessive rigidity has thus been given to State 
governments. Even within these 86 articles all the principles of 
federalism are not covered, for the relations between the Union 
and the States are governed by Part XI, finance is regulated by 
Part XII, and Trade and Commerce by Part XIII. In the United 
States, the regulations of commerce with foreign States is a 
federal subject; the Federal Government administers this sub- 
ject, implementing the laws passed by Congress in regard to this 
item, appointing officers and controlling them. But education is 
a state subject, and state governments in all the forty-eight 
states administer tliis subject in their respective states imple- 
menting the laws passed by the state legislatures in regard to 
the control of education and the appointment of officers. 



CHAPTER 10 


: ' THE STATE EXECUTIVE (Arts. 152-167; 177, 

217, ^ei: & Schedules 2 and 3) ' " 

The Governdr (Arts. 15S-162, 166, 213 and 361) 

Just as the executive power of the Union is vested in the 
President, the executive power of the States in Part A which were 
called the "‘Governors^ Provinces’^ before the commencement of 
this Constitution is vested in a Governor. The powers of the 
Governor of a State are analogous to those of the President, 
excepting that the Governor has no diplomatic:, military or em- 
ergency powers, All executive actions of the Government of a 
State shall be expressed to be taken in the name of the Governor 
(Art 166(1)). Orders and instruments made and executed in 
the name of the Governor shall be authenticated in a specified 
manner and the validity of an order or instrument so authenti- 
cated shall not be called in question on the ground that it is 
not an order or instrument made or executed by the Governor 
(Art. 166(2)). 

His appointment and Conditions of Office, (Art. 155-159) 
He is appointed by the President by warrant under his hand and 
seal (Art. 155) and shall hold office during the pleasure of the 
President (Art. 161(1)). Jle shall hold office for a period of 
five years or until his successor enters upon his office. (Art, 
156(3)). 

In appointing a Governor for any State our Constitution de- 
parts from the federal principle underlying the American Cons- 
titution and follows the Canadian pattern. The President, rio 
doubt, makes the appointment with the advice of the Union 
Cabinet and as it is observed, it may be expected that a con- 
vention would grow that the President would also consult the 
State Ministry before making such an appointment in that State. 
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Tlirougli this power of appointment and removal the Presi- 
dent can secure greater control over the Governors of States. 
But this control of the President will not be as eflEective as the 
control of the Governor-General under Sec. 48(1) of the Act 
of 1935; This is because a large sphere of the provincial admi- 
nistration was taken out of the reach of ministerial advice, by 
requiring the Governor to act in the exercise of his individual 
judgment or in his discretion. The Governor was thus forced 
to act and to comply with such particular directions as may 
from time to time be given by the Governor-General in his dis- 
cretion under Section 54(1) of the Act of 1935. Under our Con- 
stitution the Governor is not required to act in his individual 
judgment in any matter at all and he has to act only upon minis- 
terial advice. It follows that the President shall not have any 
power of general superintendence over the State administration 
as was given under Sec. 54(1) of the Act of 1935. 

His removal from office by the President is another departure 
from the strict federal principle as it obtains in the United 
States. Further, a person is not eligible for appointment as Gov- 
ernor unless he is a citizen of India and has completed the age 
of 35 years. He shall also not be a member of either House 
of Parliament or of a House of the Legislature of any State. 
If such a member is appointed as a Governor he shall be deem- 
ed to have vacated his seat in that House (Art. 158(1) ). The 
Governor shall not hold any other oflSce of profit (Art, 158(2) ). 
He is entitled without payment of rent to the use of his official 
residence and shall be also entitled to such emoluments, allow- 
ances and privileges as may be determined by Parliament by 
law. (Art. 158(3) ). Such emoluments and allowances as are 
once fixed shall not be diminished during his tenn of office t® 
his disadvantage (Art. 158(4) ). 

Before entering upon his office he shall make and subscribe 
in the presence of the Chief Justice of the High Court or in his 
absence, the seniormost Judge of that Court available, an oath 
or affirmation in the form as prescribed under this constitution, 
(Art 159). He may, by writing under his hand addressed to 
the President resign his office (Art. 156(2) ). 
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/ 'Pow a Governor. .(Arts. 154, 162-166, 174 & 21^) ; 

As stated above the powers of a Governor of a State are 
analdgous to those of the President except that he has no diplo- 
matiCj military or emergency powers. His powers may conve- 
niently be divided into three distinct heads/ namely, executive, 
legislad^ 

Executive Powers. He is the head of the executive power 
•of the State in the sense that all power exercised by him either 
directly or through oiEcers subordinate to him in accordance 
with the Constitution. (Art. 154(1)). All executive action of 
the Government of a State shall be expressed and taken in 
the name of the Governor (Art. 166(1)). Orders and other 
Instruments made and executed in the name of the Governor 
shall be authenticated in a specified manner and the validity of 
an order or instrument so authenticated shall not be called in 
question on the ground that it is not an order or instrument 
made or executed by the Governor (Art. 166(2)). This article 
cojTesponds to Art. 77 of this Constitution. It should be noted 
that Art. 166(2) in no way ousts the jurisdiction of the Court 
to examine the validity of the order or instrument on any ground, 
particularly where there is a recital puiporting to state as a fact 
the carrying out of a condition necessary for the valid making 
of the order. In such a case, the Court has power to enquire 
whether that condition precedent has in fact been carried out. 
Thus, an order of compulsory retirement of an oflScer which 
does not comply with the requirements of Art. 166 is not a 
nullity, if it is proved by extraneous evidence that the said order 
was made by a competent authority. 

The Governor appoints Ministers and they hold office during 
his pleasure (Art. 164). This provision corresponds to Art. 75. 
There was also a similar provision under the Government of 
India Act 1935^ under Sec. 51(2). 

The Governor has a right of opening address, of address- 
ing and sending messages, summoning, proroguing and dissolving 
the legislature. These functions of the Governor are non-justi- 
ciable and the Governors act cannot be challenged even on the 
ground of mala fide (Arts. 174476). 
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the annual financial statement to be 
laid before the State Legislature (Art. 202(1) ), and of maldng; 
demands for grants and recommending Money Bills (Art. 
207(1)). 

He has the power of making Ordinances during recess of 
legislature (Art. 213), and a power of vetoing State Bills with 
power to reserve them for consideration of the President (Aits. 
200-201), When a bill is presented before the Governor after 
its passage by the Houses of the Legislature, it will be open to 
the Governor to adopt any one of the following steps : 

a) He may declare his assent to the Bill, in which case,, 
it would be a law at once; or 

b) He may declare that he withholds his assent to the 
Bill, in which case, the Bill cannot become a law; or 

c) He may, in the case of a Bill, other than a Money Bill, 
return the same for reconsideration to the Houses with a mes- 
sage, but if the Bill is again passed by the Legislature with or 
without amendment, it would be obligatory upon the Governor 
to give his assent to the Bill, which will then become law; or 

d) The Governor may reserve a Bill for the consideration 
of the President. In case where the law in question would de- 
rogate from the powers of the High Court under the Constitu- 
tion, it is compulsory for the Governor to reserve such a Bill., 
If it is a Money Bill the President may either declare his assent 
or withhold the same. But in case of any other Bill, the Pre- 
sident may, instead of declaring his assent or refusing, direct 
the Governor to return the Bill to the Legislature for reconsi- 
deration, in which case the Bill must be reconsidered within six 
months and if it is passed again, the Bill shall be presented to 
the President again. Even then it is not obligatory on the part 
of the President to give his assent to this Bill (Art. 201). This 
proves that the President can interfere considerably in the 
administration of the State. 

In a strictly federal constitution like that of the United 
States, the States are autonomous within their sphere and there 
is hardly any scope for the Federal Executive to veto measures 
passed by the State Legislatures. Even in the Australian Cons- 
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titution there is no sucli provision for the reservation of a State 
Bill for the assent of the Governor-General who has no power 
to disallow State Legislation. Under Section 90(a) of the Ca- 
nadian Constitution, however, the Governor-General has the 
power of refusing his assent to a Provincial legislation which 
has been reserved by the Governor for the signification of the 
Governor-Generars assent. The Governor-General also posses- 
ses the power of directly disallowing a Provincial Act even 
though the same has not been reseiwed by the Governor for his 
assent. The ProviiiQial Legislature is to this extent subordinate 
to the Dominion Executive. But under our Constitution, there 
is no direct disallowance of State Legislation by the Union Pre- 
sident as is found under the Government of India Act, 1935. The 
President can always refuse his assent to a Bill and in that event 
the Bill can never become a law. It follows therefore that there 
is no way of overriding the veto of the President in case of State 
Legislation. Union s control over State Legislation is absolute 
under owf Constitution and there are no grounds in the Consti- 
tution by which the President cannot refuse his assent to a. 
bill passed by a State Legislature. It may be expected that the 
President will always use his power very sparingly when there 
is any apprehension of a clash with some Union legislation or 
Union policy. 

The effect of reservation of such Bills is that a Bill which 
is so reserved for the consideration of the President shall have 
no legal effect until the President declares his assent to it. There 
is no time limit imposed by the Constitution upon the President 
eitlier to declare his assent or that he withholds his assent. The 
President, therefore, can keep a Bill pending indefinitely with- 
out expressing his mind. Such a time limit is fixed under Secs. 
57 and 90 of the British North America Act and Section 60 of the 
Australian Constitution. On the expiry of the period fixed, there 
is an automatic end of the Bill, unless it has received the neces- 
sary assent in the meantime. In our Constitution, the Bill will 
not lapse by mere efflux of time for the President can express his 
assent at any time. 

With regard to the power of the Governor to make Ordi- 
nances during recess of State Legislature, the provisions of Art 
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.213 are similar to those of Art. 123 discussed above. The only 
difterence is that the G cannot make ordinance with- 

out mstructions" from the President, if a Bill contaimng the same 
provisions would under this Constitution have required the pre- 
vious sanction of the President for introduction thereof into the 
Legislature. The scope of the power of the Governor to make 
ordinances is co-extensive with the legislative powers of the State 
Legislature, and is confined to the subjects enumerated in Lists 
II and III of Schedule VIL If the ordinance has been made in 
pursuance of instructions of the President, a| required under Art. 
213(2), even if it is repugnant with a Union law, the Ordinance 
.will prevail. 

Judicial Powers of a Governor 

The Governor of a State shall have the power to grant par- 
tlons, reprieves, respites or remissions of punishment or to sus- 
pend, remit or commute the sentence of any person convicted of 
any offence against any law relating to matter to which the Exe- 
cutive power of the State extends (Art. 161). 

Under Art. 72 the power to grant pardon has been conferred 
•on the President. The pardoning power of the Governor is co- 
extensive with the Executive power of the State, as defined by 
Art. 162 which states that subject to the provision of this Consti- 
tution, the executive power of the State shall extend to the mat- 
ters with respect to which the Legislature of the State has po- 
wer to make laws; provided that in any matter with respect to 
which the Legislature of a State and Parliament have power to 
make laws, the Executive power of the State shall be subject to, 
and limited by, the executive power expressly conferred by this 
Constitution or by any law made by Parliament upon the Union 
or authorities thereof. The effect of Art. 162 is that the executive 
-authority of a State has jurisdiction in respect of subject enumer- 
ated in Lists II & III, except as otherwise provided in the Cons- 
titution, but it has no authority over the subjects enumerated in 
list L It follows, therefore, that the pardoning power of the 
Governor shall extend to offences against laws relating to List II; 
and against laws relating to matters included in List III, subject 
to Union laws made in respect thereof, if any. 
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Power of a Governor (Art 21S) 

Under this, a Governor has the power to promulgate OrdU 
iianee ill certain cases. Art. 213 is a reproduction of Art. 123 
mutatis mutandis. This power of the Governor is not discre- 
tionary, and must be exercised with the aid and advice of the 
Ministers. 

When can an Ordinance he promulgated? If at any time 
(except when the Legislative Assembly of a State is in session^, 
or where there is a Legislative Council in a State, except when 
both Houses of the Legislature are in session), the Governor is. 
satisfied that circumstances exist which render it necessary for 
him to take immediate action, he may promulgate such Ordi- 
nances as the circumstances appear to him to require. (Art. 213 
(1) ), Such Ordinances may be withdrawn at any time by the 
Governor (Art. 213(2)). But the Governor cannot promulgate 
any such Ordinance without instructions from the President if— 

(a) a Bill containing the same provisions would under this 
Constitution have required the previous sanction of the Presi- 
dent for introduction thereof into the Legislature; or 

(b) he (the Governor) would have deemed it necessary ter 
reserve a Bill containing the same provisions for the considera- 
tion of the President; or 

(c) an Act of the Legislature of the State containing the 
same provisions would have been invalid unless having been 
reserved for the consideration of the President, it has received 
the assent of the President 

An Ordinance promulgated under Art. 213(2) shall have the/ 
same force and effect as an Act of the Legislature of the State 
assented to by the Governor. Every such Ordinance shall be laid 
before the Legislative Assembly of the State, or where there is a. 
Legislative Council in the State, before both the Houses. 

When does the Ordinance cease to operate? (Art 213(2))* 
The Ordinance shall cease to operate at the expiration of 
six weeks from the re-assembly of the Legislature, or if before 
the expiration of that period a resolution disapproving it is pass- 
ed by the Legislative Assembly and agreed to by the Legislative- 
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‘ Council, if any, upon the passing of the resolution or, as the case 
may be, on the resolution being agreed to by the Council. 

If the Ordinance makes any provision which would not be 
valid if enacted in an Act of the Legislature of the State assent- 
ed to by the Governor, it shall be void (Art. 213(3) ). This pro- 
viso gives validity to an Ordinance made by the Governor in res ■ 
pect to a matter in the Concurrent List, which is repugnant to a 
Union law, in the same manner as laid down in Art. 254(2), as 
regards an Act of the State Legislature, of the same nature. But 
under Art. 254(2) assent of the President rs required after the 
Act is passed, while under Art. 213(3) the Ordinance is valid if 
it has been made by the Governor in pursuance of mstructions’ 
received from the President even though it is repugnant to a 
Union law. It is also clear from this proviso that where an Ordi- 
nance is promulgated in pursuance of instructions from the Pre- 
sident, further reservation of the Ordinance for the assent of the 
President under Art. 254(2), would not be required. 

Privileges of a Governor (Art. 361) 

1. Under this Article the President, or the Governor or 
Rajpramukh of a State shall not be answerable to any court for 
the exercise and performance of the powers and duties of his 
oflBce or for any acts done or purporting to be done by him in 
the exercise and perfoimance of those powers and duties; provi- 
ded that the conduct of the President may be brought undei 
review by any court, or Tribunal, or body appointed or designat 
ed by either House of Parliament for the investigation of a charge 
under Art. 61; Provided furtlier that nothing in this clause shall 
restrict the right of a person to bring appropriate proceedings 
against the Government of India or the Government of a State. 

2. No criminal proceedings whatsoever shall be instituted 
or continued against the Governor of a State in any Court during 
his term of office. 

3. No process for the arrest or imprisonment of the Gov- 
ernor of a State shall issue from any Court during his term of 
office. 

4. No civil proceedings in which relief is claimed against 
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the Governor of a State shall be mstituted his term of 

office; in any court in respect of any act done, or purporting to be 
done, by him in his personal capacity, whether before or after 
he entered upon his office as Governor of such State, until the 
expiration of two months next after notice in writing has been 
delivered to the Governor or left at his office stating; (i) the 
nature of the proceedings; (ii) the cause of action therefor; (iii) 
the name, description and place of residence of the party by 
whom such proceedings are instituted; and (iv) the relief which 
the party' claims. 

In England, no action lies against the King personally^ whe- 
ther for his public or private acts under the maxim ^King can do 
no wrong'. However under the Crown Proceedings Act, 1947, 
action now lies against the Crown in his political capacity (i.e., 
against the State) for wrongs committed by servants of the 
Crown. This does not affect the personal immunity of the Crown 
from any action, civil or criminal. 

In the United States the President is not subject to the con- 
rol of the Courts in the exercise of his powers which are to be 
exercised by him in his individual judgment, according to the 
Constitution. The Courts have no right to compel a President to 
perform even the most constitutionally imperative act, nor can 
he be compelled to attend a Cotirt during the term of his of- 
fice. A mandamus is however available against the heads of the 
Departments or their subordinates. But no such writ lies when 
such officers are carrying out the act of execution of an Act of 
Congress, whether constitutional or unconstitutional. However, 
this immunity is on account of his office so long as he remains 
in that office. The President can be impeached and if he is re- 
moved from liis office he can be tried in the ordinary courts fo? 
torts or crimes committed by him as President of the United 
States, for then he would no longer be a representative of the 
people or Government, but an ordinary citizen. 

The position of the Governor of a State is not uniform on 
all points, though in many respects he has the same privileges as 
the President. He may not be subject to the process of the 
Courts nor will he be called upon to explain or defend his politi- 
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cal acts, hn% mmdamiis may lie for the performance of merelv:^ 
ministerial acts. Further, a court can declare an act of the^ 
Government as null and void if it is ultra vires of the Gonstitm 
tion md quo warranto is silso available against the Governor. 

Under Sec. 306(1) of the Government of India Act, 1935, na 
process whatsoever would lie in any court in India against the 
Governor-General or against the Governor of a Province or 
against the Secretary of the State, whether in a personal capacity 
or otherwise, and no proceedings whatsoever shall lie against 
these dignatories except with the sanction of his Majesty-iiH 
Gouncil. 

The Governor and his Council of Ministers 
(Arts 163, 164 & Schedule III) 

The relation between the Governor and his Ministers is the 
same as those of the President and his Ministers as laid dowi.^ 
under Axt 74. But the difference is that our Constitution does 
not empower the President to exercise any function "in his dis- 
cretion, as it authorises the Governor under Art. 201. In the dis- 
charge of this function the Governor is not required to act ac- 
cording to the advice of his Ministers or even to seek such advice. 

"Tn relation to the Ministry, the Governor has a two-fold 
duty, namely, one is that he has to retain the Ministry in office 
because the Ministry is to hold office during his pleasure and 
the second is to advice the Ministry and to suggest an alterna- 
tive method of dealing with a problem and ask them for reconsi- 
deration of decisions.” (Dr. Ambedkar, Constituent Assembly 
Debates). It follows that the role of a Governor is not exactly 
that of a passive agent for it is his duty to give his Ministers all 
relevant information which comes to him and may even suggest 
an alternative poKcy if he thinks fit. While the Governor may 
have no functions to discharge by himself, and has no power to 
override the Ministry in any popular matter, it is his duty to 
advice the Ministry and his advice and instruction would always^ 
be received with utmost respect. 

Our Constitution provides that to aid and advise the Cover- 
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nor, there shall be a Council of Ministers with the Chief Mini 
ster at its head. The Council of Ministers shall be collectively 
responsible to the Legislative Assembly of the State (Art 
162(2)). Any advice tendered by any Minister to the Governor 
shall not be inquired into in any Court (Art. 163(3) ). Further, if 
any question arises whether any matter is or is not a matter in 
which the Governor is to act in his discretion the decision of the 
Governor shall be final and the validity of anything done by the 
Governor shall not be called in question on the ground that he 
ought or ought not tp have acted in his discretion ( Art. 163 ( 2 ) ) . 

These two Articles, namely 163 and 164(2) lay down in ge- 
neral term the principle oi Ministerial responsibility. It means 
that the Governor in his executive capacity should act on the 
advice of his Ministers. Art. 163(2) is intended to emphasise 
the fact that the Governor may act in his discretion in specific 
cases laid down in the Constitution. It follows that wherever 
the Governor is empowered to act in his discretion (Arts. 200 & 
201), he has always to act under the advice of his Ministers. 
Art. 163 therefore should be read with Arts. 200 and 201 wherein 
the Governor can act in his discretion. Art. 163 however does 
not give the Governor a power to disregard the aid and advice 
of his ministers in any matter in which he finds he ought to 
disregard. The question is whether the Governor is always 
bound to take the advice of his Ministry ? Is he merely a rubber 
stamp" in the hands of his Ministry or has he some real power? 
Our Constitution is silent on this point. Normally, every Gover- 
nor is expected to act constitutionally as the constitutional head 
of a State and to carry out the advice of his Ministers, Art, 164 
(2) clearly lays down ministerial responsibility, that is, the Coun- 
cil of Ministers are collectively responsible to the Assembly, that 
is, the Ministry is enjoying the confidence of the people. Under 
our Constitution, the power to act in his discretion or in his indi- 
vidual capacity has been taken away and the Governor, there- 
fore, must act on the advice of his Ministers. 

Appointment of Ministers (Art. 164). The Chief Minister 
is appointed by the Governor and the other Ministers are ap- 
pointed by the Governor on the advice of the Chief Minister. 
The Ministers hold oflBce during the pleasure of the Governor; 
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Provided that in the States of Bihar^, Madhya Pradesh and Oris- 
sa, there shall be a Minister in charge of tribal welfare who may 
ill addition be in-charge of the welfare of the Scheduled Castes 
and Backward Glasses or any other work. 

Duty of the Chief Minisfer (Art. 167). It shall be the duty 
of the Chief Minister to communicate to the Governor of the 
State all decisions of the Council of Ministers relating to the ad- 
ministration of the affairs of State and proposals for legislation 
and also to furnish such information as the Governor may re- 
quire in this connection. If the Governor sex requires, any mat- 
ter, on which a decision has been taken by a Minister but which 
has not been considered by the Council, may be submitted for the 
consideration of the Council of Ministers. Art. 167 corresponds 
to Art. 78. Although the Governor is a constitutional head and 
is not expected to interfere with day-to-day proceedings of the 
Council of Ministers, it is his duty to see that impartiality and 
purety in the administration is secured. 

Rights of a Minister (Art 177). Every Minister shall have a 
right to speak in, and otherwise to take part in the proceedings 
of the Legislative Assembly of the State (or in the case of a 
State having a Legislative Council, in both Houses), but he shall 
not be entitled to vote. Before a Minister enters upon his of- 
fice, the Governor shall administer to him the oaths of oflSce and 
of secrecy according to Forms V and VI as given in Schedule III. 
Art, 177 corresponds to Art. 88 of our Constitution. 

In other civilised countries these rights have been granted 
to Ministers. In England a Minister who is not a Member of 
Parliament for the time being has no right to speak in either 
House. In the Constitutions of Eire, South Africa and the French 
Republic, Ministers have access to the Chambers and to theii 
Committees. This is a departure from the English tradition. In 
India also every Minister who is not a member of that House is 
allowed to address either House of Parliament or any of its 
Committees or at a joint sitting of those Houses. Under Art 
75(5) a person may remain a Minister for a period of six mon- 
ths although he is not a member of either House of Parliament. 
If after this period he is not elected, he ceases to be a Minister. 
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. ' Tiie Advocate-General ior 'the State 
(Arts. 165,177 & 217) 

Tlie Governor of each State shall appoint a person who is 
C|iialified to be appointed a Judge of the High Court to be Advo- 
eate-General for the State. He holds office during the pleasure 
of the Governor, and receives such remuneration as the Gover- 
nor may determine. The legality of the appointment of an 
Advocate-General may be challenged by an application for qm- 
rwarmnto. The Nagpur High Court in Karkare y. Shevde^ 1952, 7 
D.L.R. 106, has h^ld that an Advocate-General can continue in 
office beyond 60 years of age, although it is necessary for a High 
Couit Judge to retire at that age. Art. 165(3) lays down tha 
duration of the office of the Advocate-General and hence there is 
nothing to prevent a Governor from appointing or not appointing 
a person who is above 60 years of age. Even a person who is a 
retired High Court Judge before the commencement of the Con- 
stitution may be appointed Advocate-General because the bar 
under Art. 220 does not apply to him. Art. 220 lays down that 
no person who has held office as a Judge of a High Court aftet 
the commencement of this Constitution shall plead or act in any 
Court or before any authority within the terriory of India. This 
bar would not apply to a Judge who retired prior to the com- 
mencement of this Constitution and is called to act as an ad hoc 
Judge under Art. 224, 

His Duties : (Art. 165(2) ). It shall be the duty of the Ad- 
vocate-General to give advice to the Government of the State 
upon such legal matters, and to perfoim such other duties of a 
legal character, as may from time to time be referred or assigned 
to him by the Governor, and to discharge the functions confer- 
red on him by or under this Constitution or any other law foi 
time beirig in force. It follows, therefore, that by reason of his 
office, the Advocate-General is debarred from advising or holding 
briefs against the State, defending accused persons in criminal 
prosecution, advising private parties in cases in which he is likely 
to be called on to advise Government, accepting appointment as 
Director in any company without sanction of the Government 
As the salary of the Advocate-General is not charged upon the 
Consolidated Fund of the State, it will be subject to the vote of 
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the Assembly. The Advocate-General will not thns be indepen- 
dent of the Government of the day as he was under Sec. 55(4) 
of the Act of 1935. 

Under Art. 177 he has a right to speak and take part in the 
proceedings of the Legislative Assembly or the Legislative Coun- 
cil but is not entitled to vote therein. 



CHAPTER 11 


THE STATE LEGISLATURE 
(Arts. 168-212 & 33% 334) 

Our constitution provides that for every State there shall be 
a Legislature which shall consist of the Governor; and 

(a) In the States of Andhra, Bihar, Bombay, Madras, Pun- 
jab, U.P., and West Bengal, two Houses— one known as the Legis- 
lative Council and the other as the Legislative Assembly. 

(b) In other States, one House known as the Legislative 
Assembly. 

Art. 169 lays down that though the Constitution itself provi- 
des a second Chamber in six States, leaving others to be unica- 
meral, it makes it possible either to abolish the Second Chamber 
in any of the six States or even to create a second chamber in 
any of the four remaining States without the necessity of going 
through the process of constitutional amendment. This change 
can be effected by a resolution passed by a special majority of the 
Lower House of the State Legislature itself as provided in Art> 
169(1). After this Parliament by a law in the ordinary course 
of legislation makes consequential changes as may be necessary. 

Composition of the Legislative Assemblies 
(Arts. 170, 172, 333 and 334) 

The Legislative Assembly of each State shall be composed of 
members chosen by direct election and the representation of 
each territorial constituency in the Legislative Assembly of a 
State shall be on a scale of not more than one member for every 
75,000 of the population, making a total number of members in 
the Legislative Assembly of a State to not more than 500 and not 
less than 60 (Art. 170). But the Governor or Rajpramukh of a 
State may, if he is of the opinion that the Anglo-Indian commu- 
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iiity needs representation in the ■ Legislative Assembly of ' the. 
State and is not adequately represented therein, nominate such 
members as he considers appropriate (Art 133). But it is laid 
down in the Gonstitution that the reservation of seats of the 
Anglo-Indian Community in the House of the People and in the 
Legislative Assemblies of the States shall cease to have effect 
after 10 years from the commencement of this Constitution. 

Every Legislative Assembly of every State unless sooner dis- 
solved shall continue for five years and no longer and the expira- 
tion of the said period of five years shall operate as a dissolution 
of the Assembly. But the said period may, while a Proclamation 
of Emergency is in operation, be extended by Parliament for one 
year at a time and not extending in any case beyond six months 
after the Proclamation has ceased to operate (Art. 172). 

Qualification for memhershi'p of a State Legislature. A pei*' 
son shall not be qualified to be chosen to fill a seat in the Legis- 
lature of a State unless he 

(a) is a citizen of India^ 

(b) is in the case of a seat in the Legislative Assembly, not 
less than 25 years of age; and in the case of a seat in the Legis- 
lative Council, not less than 30 years of age; and 

(c) possesses such other qualifications as may be prescri- 
bed in that behalf by or under any law made by Parliament 
(Art 173). 

The provisions of this article are exactly similar to those 
of Art. 84. 

Disqualification of Members. A person shall be disqualified 
for being chosen as, and for being, a member of the Legislative 
Assembly of a State— 

(a) if he holds any office of profit, other than that of a Mi- 
nister, under the Government of India or the Government of any 
State specified in the First Schedule; or 

(b) if he is of unsound mind and stands so declared by a 
competent comt; or 

(c) if he is an undischarged insolvent; or 

( d ) if he is not a citizen of India or has voluntarily acquir- 
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ed the citizensliip of a foreign State or is Tinder any acknowledg- 
ment of allegiance or adherence to a foreign State; or 

(e) if he is so disqualified by or under any law made by 
■Parliament (Art. 191). 

If any question arises as to whether a member of the House 
of Legislature of a State has become subject to any disqualifica- 
tion mentioned under Art. 191, the question shall be referred to, 
for the decision of the Governor whose decision after obtaining 
the opinion of the Election Commission thereon, shall be final 
(Art 192(2)): " 

Effect of disqualification (Art. 190). On his becoming sub- 
ject to any of these disqualifications his seat shall thereafter be- 
come vacant If a person sits or votes as a member of the Le- 
gislative Assembly or the Legislative Council of the State before 
he has complied with the requirements of Art 188 (oath or af- 
firmation by member before taking his seat), or when he Icnows 
that he is disqualified for membership thereof, or that he is pro- 
hibited frof so doing by the provisions of law made by Parlia- 
ment or the Legislature of the State, he shall be liable in res- 
pect of each day on which he so sits or votes to a penalty of 
Rs. 500 to be recovered as a debt due to the State (Art. 193), 

Disabilities of Members { Axt. 190). ( 1) No person shall be 
a member of both Houses of Legislature of the State nor shall 
he be a member of the Legislatures of two or more States speci- 
fied in First Schedule ( Art. 190(2) ). 

(2) If for a period of 60 days a member remains absent 
from all meetings of the House of the Legislature of a State with- 
out the previous permission of the House, the House may dec- 
lare his seat vacant (Art 190(4)); Provided that in computing 
the said period of 60 days no account shall be taken of any 
period during which the House is prorogued or is adjourned for 
more than four consecutive days. 

Powers, Privileges and Immunities of State Legislatures 

and Their Members (Art 194). 

Every member of the State Legislature has freedom of speech 
in that House. No member of the Legislature of a State shall 
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be liable to any proceedings in any Court in respect of anything 
said or any vote given by him in the Legislature, or any com- 
mittee thereof, and no person shall be so liable in respect of the 
publication by or under the authority of a House of such Legis- 
lature of any report, paper, votes or proceedings. In other res- 
pects, the powers, privileges and immunities of a House of the 
Legislature of a State, and of the members and the Committees 
of a House of such Legislature, shall be such as may from time 
to time be defined by the Legislature by law, and, until so defin- 
ed shall be those of the House of Commons of the United King- 
dom, and of its members and Committees, at the commencement 
of this Constitution. 

Salaries and allowances of Members (Art. 195). Members 
of the Legislative Assembly and Legislative Council of a State 
shall be entitled to receive such salary and allowance as may 
from time to time be determined by the Legislature of the State 
by law and until provision in that respect is so made, salaries 
and allowances at such rates and upon such conditions as were 
immediately before the commencement of this Constitution ap- 
plicable in the case of members of the Legislative Assembly of 
the corresponding Province. This article corresponds to Art. 106. 

Officers of the State Legislature (Arts. 178-181) 

Every Legislative Assembly of a State shall, as soon as may 
be, choose two members of the Assembly to be respectively 
Speaker and Deputy Speaker thereof. A member holding office 
as Speaker or Deputy Speaker of an Assembly shall vacate his 
office if he ceases to be a member of the Assembly or may at 
any time by writing under his hand address, if such a member 
is a Speaker, to the Deputy Speaker, and if such member is the 
Deputy Speaker, to the Speaker, resign his office. They may be 
removed from their office by a resolution, moved after 14 days, 
notice passed by a majority of aU the then members of the As- 
sembly, provided that no resolution for this purpose can be mo- 
ved unless the requisite notice of 14 days has been given of the 
intention to move such a resolution. Further, whenever the As- 
sembly is dissolved, the Speaker shall not vacate his office until 
immediately before the meeting of the Assembly after the disso- 
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lution. While the office of the Speaker is vacant, the duties of his 
-office shall be performed by the Deputy Speaker, or if the office 
of the Deputy Speaker is also vacant, by such member of the 
Assembly as the Governor may appoint for this purpose. The 
Speaker or the Deputy Speaker shall not preside while a resolu- 
tion for removal from office of either of them is under the consi- 
deration, but they shall have the right to speak in, and otherwise 
to take part in the proceedings of, the Legislative Assembly while 
■any resolution for their removal from their office is under consi- 
deration, but notwithstanding anything in Art. 189 be entitled to 
vote in the first instance but not in the case of equality of votes 
(Art 181(2)). 

THE LEGISLATIVE COUNCIL 
(Arts. 171-173 & 182-185) 

The Legislative Council is a permanent body not subject to 
dissolution because one-third of its members retire every second 
year. The size of the Legislative Council varies with that of the 
Legislative Assembly but in no case it should be more than one- 
fourth of the membership of the Legislative Assembly but not 
less than forty. This provision has been adopted so that the 
Upper House may not get predominance in the Legislature. The 
system of composition of the Council as laid down in the Consti- 
tution is not final. The power conferred upon Parliament in this 
respect, by Cl. 2 of Art. 171 is unfettered, so that Parliament, if it 
is so disposed, may do away with the principle of special repre- 
sentation embodied in Cl. 3, and adopt any other principle. 

Its Composition and Duration. (Arts. 171-172). As stated 
above, the total number of members should not exceed 25% of 
the total number of members in the Legislative Assembly, but in 
no case the number shall be less than forty. Out of these,— 

(a) one-third shall be elected by electorates consisting of 
members of Municipalities, District Boards, and other Local Au- 
thorities as specified by the Parliament, 

(b) one-twelfth shall be elected by electorates consisting of 
persons residing in the State who have been for at least three 
years graduates of any University in the Territory of India, 
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(c) one-twelfth shall be elected by the Teachers of at least: 
three years standing in educational institutions not lower than a 
Secondary School, 

(d) one-third shall be elected by the Members of the Le- 
gislative Assembly of the States, 

(e) the remainder shall be nominated by the Governor. 
These shall consist of persons having special knowledge or prac- 
tical experience in literature, science, art, co-operative move- 
ment and social service (Art 171(5))* 

Officers of the Legislative Council. (Arts. 182-185). Every 
Legislative Council has a Chairman and Deputy Chairman. They 
are selected by the members of the Council and who shall vacate 
their office if they cease to be members of the Council. They 
may by writing resign the office they are holding. They can also 
be removed from the office by a resolution of the Council passed 
after 14 days’ prior notice is given by a majority of all the then 
members of the Council. They shall not preside while a resolu- 
tion for their removal from the office is under consideration. But: 
they have a right to speak and otherwise to take part in the pro- 
ceedings of the resolution for their removal from office which, 
is under the consideration of the Council, but shall be entitled 
to vote only in the first instance but not in the case of an equality 
of votes. 

Qualifications (Art. 173). A person to be a member of a- 
Legislative Council shall be a citizen of India, thirty years of 
age, and possesses any qualification laid down by Parliament. 
Every member before taking his seat, shall make and subscribe 
before the Governor or some person appointed in that behalf by 
him, an oath or affirmation in the Form, VII of Schedule III of 
the Constitution (Art. 188). If any person who has not com- 
plied with the requirements of Art. 188, or when he knows that 
he is not qualified or that he is disqualified for membership 
thereof, or that he is prohibited from so doing by any law — he 
shall be liable in respect of each day on which he so sits or votes, 
to a penalty of Rs. 500 to be recbvered as a debt due to the State 
(Art. 193). A member of the Legislative Council of a State is 
disqualified from holding aiiy office of profit, other than that of 
a Minister, under the Government of India or the Government of 



: THE; STATE LEGISLATUBE;.; -^^ 17V 

any State; or if he is of tinsoimd mind axid stands so declared, 
by a competent court; or if he is an undischarged insolvent; or 
if he is not a citizen of India, or has voluntarily acquired the ci- 
tizenship of a foreign State, or is under any acknowledgement of 
allegiance to a foreign State or if he is so disqualified under any 
law made by Parliament. On his being so disqualified, his seat 
in the House shall be declared as vacant, and he shall have no 
right to occupy the same. Under Art. 190 no person can be a 
member of both Houses of the Legislature of a State, nor shall 
he be a member of the Legislatures of two or more States specifi- 
ed in the First Schedule or if he remains absent from all meetings 
of the House for a period of 60 days without the permission of 
the Plouse, his seat may be declared as vacant by the House. 
Like the members of the Legislative Assembly, the members of 
the Council of State under Art. 194, have freedom of speech 
and are not liable to any proceedings in any Court in respect of 
anything said or any vote given by them in the Legislature, or 
the Committee thereof, and no person would be liable in respect 
of the publication by or under the authority of a House of such 
a Legislature of any report, paper, votes or proceedings (Art. 
194). 

Procedure in the State Legislature 
(Arts. 174,176, 189, 196-212) 

The procedure in the State Legislature is almost similar 
the procedure of the Union Parliament as outlined under Art. 
107. 

The House or the Houses of the Legislature of the State 
shall be summoned to meet twice at least in every year, and 
six months shall not intervene between their first and last sit- 
ing. The Governor may summon the House or either House to 
meet at such time and place as he thinks fit, prorogue the House 
or the Houses; or even dissolve the Legislative Assembly. The 
Governor may address both the Houses together and may, for 
that purpose, require the attendance of the members. He may 
even send messages and instructions to the House or Houses of 
the Legislature of the State whether with respect to a Bill 
pending in the Legislature or even otherwise. 
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All questions at any sitting of a House of the Legislature of a 
State are determined by a majority of votes of the members 
present and voting other than the Speaker or Chairman as the 
case may be, who shall not vote in the first instance, but can exer- 
cise the right of a casting vote in case of an equality of votes, 
The quorum of a House of the Legislature of a State is fixed at 
iO members or one-tenth of the total number of the House 
-wliichever is greater. If at any time during a meeting of the 
Legislative Assembly or the Council, the Speaker finds that there 
is no quorum then he shall either adjourn ^he House or suspend 
the meeting until there is a quorum. 

Legislative Procedure (Arts. 196-201) 

Under Arts. 196 and 197 our Constitution lays down the law 
-;as to the passing of Bills. A Bill may originate in either House 
of the Legislature of a State which has a Legislative Council and 
it shall not be deemed to have been passed unless it has been 
agreed to by both Houses. 

If after a Bill (other than a Money Bill) has been passed by 
the Legislative Assembly of the State having Legislative Council 
.and transmitted to the Legislative Council and if the Bill is re- 
jected by the Council; or the Bill is not passed for a period of 
three months from the date on which the Bill was sent to the 
Council; or if the Bill was passed by the Council with amend- 
ments to which the Legislative Assembly would not agree, the 
Legislative Assembly may then pass the Bill again in the sanie 
or in any subsequent session wiA or without such amendments 
and the Bill is then transmitted to the Legislative Council and ii 
after this the Bill is either rejected by the Council or is not pass 
ed within one month after the presentation of such a Bill or is 
passed with amendments to which the Legislative Council does 
not agree, the Bill shall be deemed to have been passed by the 
Houses of the Legislature of the State in the form in which it 
was passed by the Legislative Assembly for the second time with 
;such amendments, if any, as have been made or suggested by the 
Legislative Council and agreed to by the Legislative Assembly 
<Art. 197). 

Under Art. 108 whenever there is a difference of opinion 
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between the two Houses of the Union Parliament with regard tO' 
a Bill, such differences are to be resolved at a joint sitting of the 
two Houses. But under Art. 197 there is no such provision for 
solving deadlocks between the two Houses of the State Legisla- 
ture. By convention the will of the Lower House shall ultimate- 
ly prevail and the Council has no more power than to interpose 
some delay in the passage of the Bill to which it disagrees. This 
provision for joint sitting under Art, 108 is borrowed from the 
Government of India Act, 1935, and the Constitution of Autsra- 
lia, where joint sitting is the ultimate remedy, as laid down 
under Art. 57 of the Australian Constitution. 

When do Bills lapse and when not? A Bill pending in the 
Legislature of a State shall not lapse by reason of the prorogation 
of the House or Houses thereof, nor shall a Bill pending in the 
Legislative Council of a State which has not been passed by the 
Legislative Assembly, lapse on a dissolution of the Assembly. But 
a Bill which is pending in the Legislative Assembly of a State, 
or which having been passed by the Legislative Assembly is 
pending in the Legislative Council, shall lapse on a dissolution- 
of the Assembly (Art. 196). This article corresponds to the 
Art. 107 discussed above with regard to lapsing of Bills in the 
Union Parliament. 

Money Bills (Art. 199) 

The provisions with regard to Money Bills in the State Le- 
gislature are almost the same as discussed above with regard t« 
Money Bills in i^arliament under x4rts. 109 and 110. 

Special Procedure in respect of Money Bills (Arts. 198, 19® 
& 207). These Articles exactly correspond to Art. 109 discussed 
above. 

Procedure in Financial Matters (Arts. 202-207). These An 
tides exactly correspond to Arts. 112 to 117 discussed above. 

Votes on Account^ Votes of Credit and Exceptional Grants 
(Art. 206). This Article exactly corresponds to Art. 116 discuss 
ed above. 



CHAPTER 12 


THE HIGH COURTS IN THE STATES 

(Arts. 124, 214-230, 235, Schediale III & Form VIII) - 

We have already discussed above th® position of the State 
Legislatures in our Constitution as also the organisation of the 
High Courts. These powers have been severely restricted by va- 
rious provisions contained in the Constitution. The theory of the 
separation of powers has been incorporated in our Constitution 
by making the judiciary independent of the executive and the 
legislature. Judges are no doubt appointed by the President; 
they are removable by the President only on addresses by both 
Houses of Parliament. It follows therefore that the appointment 
as well as the removal have been taken out of the hands of the 
State authorities and vested in the Centre. This is clear by Art. 
217 of our Constitution. Minimum salaries have also been fixed 
with the further provision that neither the salary of a Judge nor 
his rights in respect of leave or pension shall be varied to his 
disadvantage after his appointment ( Art. 221 ) . Under Art. 227 
every High Court has the unqualified superintendence over all 
Courts throughout its territorial jurisdiction. Under this power 
of superintendence every High Court can exercise a power of re- 
vision in cases where no revision lies under Sec. 115 of the Civil 
Procedure Code. The Constitution thus restores to the High 
Court the power it had under the Government of India Act, 1915. 
It is now settled that Art. 227 includes the power of judicial su- 
perintendence. The Constitution thus assures security of tenure, 
security of remuneration, security of revisional jurisdiction in the 
form of superintendence. The object of our Constitution is, the- 
refore, to secure judicial independence within the framework of 
a Federation. 

Art. 214 states that there shall be a High Court for each 
:State. The High Court has been defined under Art. 386(14) as 
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any Court which is ^ for the purpose of this CoBstitution 

to be a High Court for any State and include— 

( a) any Court in the territory of India constituted or re- 
eonstituted under this Constitution as a High Court, and 

( b ) any other Court in the territory of India which may be 
declared by the Parliament to be a High Court for all or any of 
the purposes of this Constitution. In 1948, two new High Courts 
were created for Oiissa and Assam. 

It follows that Art. 214 refers to the ten States in Part ^A’. 
Under Art* 238(12),^ each of the seven States in Part "B"* have a 
High Court. As regards States in Part 'C’ by Art. 241 it is provi- 
ded that Parliament may by law constitute a Pligh Court for a 
State specified in Part "C of the First Schedule or declare any 
Court in any such State to be a High Court for all or any of the 
purposes of this Constitution. 

By Art. 215 every High Court is a Court of Record and shall 
have ail the powers of such a Court including the power to pu- 
nish for contempt of itself. This Article corresponds to Art. 129. 

According to Art. 216 every High Court consists of a Chief 
Justice and such other Judges as the President may from time to 
time deem it necessary to appoint. Under Art. 223 when the 
office of the Chief Justice of a High Court is vacant or when any 
such Chief Justice is, by reason of absence or otherwise, unable 
to perform the duties of his office, the duty of the office shall bo 
performed by such one of the other Judges of the Court as the 
President may appoint for the purpose. Art. 223, therefore, envi- 
sages the appointment of an Acting Chief Justice for the High 
Court. 

Appointment and Conditions of the Office of a Judge of a 
High Court (Art. 217). Every High Court Judge is appointed 
by the President by warrant under his hand and seal after con- 
sulting the Chief Justice of India, the Governor of the State and 
in case of appointment of a judge other than the Chief Justice, 
the Chief Justice of the High Court, and he shall hold office until 
he attains the age of 60 years. He may by writing under his hand 
addressed to the President resign his office or he may be remo- 
ved from, his office by the President in the manner provided in 
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CL 4 of Art 124 for removal of the Judge of the Supreme Court 
A High Court Judge is liable to be transferred to any other 
High Court or to the Supreme Court within the territory of In- 
dia. For being qualified for the appointment of a Judge of a 
High Court a person must be a citizen of India and has at least 
held a judicial office in the territory of India for a period of ten 
years or has been an advocate of a High Court in any State for 
at least ten years or two or more such Courts in succession. 

Every High Comt Judge before he enters upon his office shall 
make and subscribe before the Governor .of State an oath or 
affirmation in Form VIII as given in Schedule HI. He gets a- 
salary of Rs. 3,500 per month, the Chief Justice getting Rs. 4,00G 
per month. The allowances and pensions once fixed at the time 
of appointment cannot be varied to his disadvantage (Art. 221). 
After his retirement a High Court Judge cannot plead or act m 
any Court or before any authority in India (Art. 220). 

Powers of a High Court 
(Arts. 226-228, 230 & 235) 

Under Art. 226 every High Court has the power of issuing 
directions, orders or wits, including writs in the nature of habem 
corpus^, mandamus^ prohibition, quo warranto and certiorari or 
any of them for the enforcement of fundamental rights conferred 
under Part III of the Constitution. This power is analogous to 
the power of the Supreme Court under Art. 32. A High Court 
can issue writs only after a decision that the aggrieved party has 
a fundamental right which has been infringed; and only after a 
finding that the aggrieved party has a legal right which entitles 
him to any of the above mentioned writs and that his fundament 
al right has been infringed to interim relief can be granted with-- 
out finally determining the rights of the party in question in the 
proceeding. 

With regard to fundamental rights it is not only a power but 
a duty on the High Courts to issue the prerogative writs. But 
in the matter of ordinary right or other purposes" the remedy is 
an extraordinary and discretionary remedy and the High Courts, 
have always a right to refuse a writ if they are satisfied that the 
aggrieved party can have adequate or suitable relief elsewhere.. 
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Comparing Articles 32 and 226, we can clearly see that Ar- 
ticle 32 guarantees the right to move the Supreme Court for the 
enforcement of fundamental rights, and this right is in itself a 
fundamental right. While Art. 226 only confers on the High 
Court the power to enforce the fundamental rights by appro- 
priate writs. A person can, therefore, move the High Court only 
when he has no other equally adequate, convenient and expedi- 
tious remedy available. But in case of violation of a fundamental 
right it has been held by the Supreme Court that if the Supreme 
Court cannot refuse'* to interfere under Art. 32 ipso facto the 
High Court must also grant relief under Art. 226. 

With the introduction of Art. 226, section 45 of the Specific 
Relief Act has become redundant in as much as under Art 226 
all the High Courts are empowered to issue the writ of manda- 
mus- It follows, therefore, that Art. 226 is wider in scope than 
Sec. 45 of the Specific Relief Act. Further, Art. 226 is retrospec- 
tive in operation in as much as it deals with the fundamental 
rights. But as regards rights other than fundamental rights it 
has been held in some eases that where there has been an asser- 
tion of a claim after commencement of the Constitution, the 
High Court is entitled to give relief under Art. 226, though the 
right accrued prior to the Constitution. But this principle cannot 
apply where the right exists under the ordinary law. 

Art. 226 confers unfettered power on the High Courts to 
issue the prerogative writs but all the High Courts agree that 
this does not mean that this power should be used as an ordi- 
nary remedy to substitute the action that lie under the general 
law of the land, and that the High Courts should impose certain 
self-imposed limitations upon the exercise of this extraordinary 
power. According to Basu, ‘"the above considerations should not 
be set up as a rule of thumb so that the extraordinary remedy 
may lose its eflScacy as a constitutional remedy for the mainte- 
nance of the freedom. It is submitted that in applying the above 
limitation, the Court should make a three-fold distinction— (a) 
between cases where the writ is applied for the enforcement of 
fundamental rights and cases where it is sought for other pur* 
poses, (b) between ordinary cases and cases of flagrant injustice 
where extraordinary action is called for from the Court; the me- 
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rits of each case be judged upon its circumstances instead of ap- 
plying an inflexible bar on account of the existence of ^alterna- 
tive remedy ", (c) between the different writs,— all of which are 
not on the same footing in this respect— e.g., between prohibition 
and mandamus r (Commentary on the Constitution of India, 
Vbl. IL) 

Can Relief under Art. 226 be barred by Statute ? The relief 
under Art. 226 can only be taken away or curtailed by legislation 
short of Constitutional amendment. Under Ait. 32(1) relief is 
specifically guaranteed by the Constitution, which is the para- 
mount law of the land, and any law which is inconsistent with 
it, must be regarded as void. Existing laws which seek to fetter 
this cnostitutional jurisdiction of the High Court are declared as 
void to the extent of such inconsistency. The jurisdiction of the 
High Court cannot be taken away even indirectly. 

Relief to be asked for in an application under Aii. 226. In 
Chitranjit Lai v. Union of India, (S.C.A. 869 : 1950-51), Muk- 
herjee J. has observed— '‘Article 32 of the Constitution gives us a 
very wide discretion in the matter of framing our writs to suit 
the exigencies of particular cases, and the application of the Peti- 
tioner cannot be thrown out simply on the ground that proper 
writ or directions has not been prayed for. From this it follows 
that the High Comt should not dismiss an application on the 
mere technical ground that proper writ has not been asked for, 
where there is ground for intervention of the Court, particularly 
in cases where there has been an infringement of a fundamental 
right. A Calcutta Division Bench has held that although it is de- 
sirable that the prayers in an application under Art. 226 should 
be as specific and definite as they can be, the Court is not power- 
less to afford necessary rehef in proper cases. It follows, there- 
fore, that the High Court has power of issuing writs for the pur- 
poses of granting any kind of relief. 

When does an appeal lie from Art. 226 ? Appeal lies to the 
Supreme Court from a decision of the High Court on a certificate 
from that Court under Art. 132 (1) (c) where there is a question 
involving interpretation of the Constitution or under Art. 133 
( 1) (c) where no constitutionai question is involved. If the cer- 
tificate is refused, the applicant may then appeal by special leave 
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of the Supreme Court itself under Art. 136. No appeal lies to the 
Supreme Court from a decision of a single Judge in a proceed'' 
iiig under Art. 226. The appeal can only lie from the Judgement 
of a Division Bench or a Full Bench. 

Whether Second Application lies P There is nothing in the 
Constitution to bar a second application under Art. 226 where a 
previous one has been dismissed, at least where the previous one 
was rejected on a preliminary ground. But grounds available in 
the previous application cannot be repeated in the subsequent 
application. . 

Subordinate Courts (Arts. 233-236). The Governor of the 
State in consultation with the High Courts makes the appoint- 
ment of District Judges, that is, a Judge of a City Civil Court, 
Additional District Judge, Joint District Judge, Assistant District 
Judge, Chief Judge of a Small Causes Court, Chief Presidency 
Magistrate, Additional Chief Presidency Magistrate, Sessions 
Judge, Additional Sessions Judge and Assistant Sessions Judge in 
a particular State. With regard to appointments of persons other 
than District Judges to the Judicial Service of a State, they shall 
be made by the Governor of the State after consulting the State 
Public Service Commission and the High Court. For the purpo- 
ses of such an appointment a candidate must have a seven years' 
standing as an advocate and is recommended by the High Court 
for appointment (Art. 233(2)). 


CHAPTER 13 


RELATIONS BETWEEN THE UNION AND STATES 
(Arts, 245-263, 369 and Sch, 7) 

Another Chapter in the Indian Constitution which is a direct 
legacy of the Government of India Act is a Chapter on the rela- 
tions between the Union and the States. These articles provided 
in the Constitution bring about co-ordination and co-operation 
amongst different States, but it is the ultimate authority of the 
Union Government that tries to co-ordinate the activities of the 
States by giving them directions and also making certain provi- 
sions for the distribution of revenues. Many of the provisions 
here are anti-federal and are inserted to meet the special needs 
of India. For the purpose of ironing out differences between the 
States, provisions for commissions and conferences are included 
in the constitution. The Centre recognises the autonomy of the 
Units and establishes an effective nexus between the Centre and 
the States. It also secures uniformity and co-ordination in mat- 
ters of common interests. Judged by the accepted theory of fe- 
deralism, they are as stated above, anti-federal in nature, and 
have their origin in the setting of the Act of 1935. Their presence 
is therefore fully justified and appreciated. 

The relations between the Union and the States as descril) 
ed in our Constitution can conveniently be divided into two cate * 
gories (I) Legislative Relations dealt with under Arts. 245 to 
255 and (II) Adminisfratvoe Relations dealt with under Arts. 25(> 
to 263. 

I. Legislative Relations 
(Arts. 245-255, 369 & Sch. 7) 

Parliament may make laws for the whole or any part of the 
territory of India, and the Legislature of a State may make laws 
for the whole or any part of the State. No law made by Par- 
liament shall be deemed to be invalid on the ground that it 
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would have extra-territorial operation. (Art. 245). It follow.s 
that Art. 245 tries to define the territorial limit of the powers of 
Legislation vested in the Parliament and the Legislatures of the 
States. Like the British Parliament the powers of the India Par- 
liament are subject to no limitation whatever. In the Seventh 
Schedule there are 97 matters enumerated over which the Union 
Parliament can exclusively legislate. These matters are enume- 
rated in the Union List The Union List is the dominant List 
and any law made with regard to any matter in the Union List 
will prevail over any law made with regard to any matter in the 
State List. 

Some of the items included in Union List are 

1. Defence of India and every part thereof including pre- 
paration for defence and all such Acts as may be conducive in 
times of war to its prosecution, and after its determination to ef- 
fective demobilisation. 

2. Naval, military, air-forces, any other armed forces of the 
Union, together with the different works. 

3. Arms, fire-arms, ammunition and explosives including 
atomic energy and resources necessary for its production. 

4. Foreign Affairs : all matters which bring the Union into 
relation with any foreign country. This includes diplomatic, con- 
sular and trade representations from other countries. 

5. The United Nations Organisation. 

6. War and Peace including foreign jurisdiction. • 

Since Parliament has the exclusive power to legislate with 
respect to matters enumerated in the Union List, a State Legis- 
lature cannot legislate with respect to any such matter, even indi- 
rectly, e.g., by adopting a law passed by the Parliament It is 
true that in view of the large number of items in the different 
Lists, it is almost impossible to prevent a certain amount of over- 
lapping. It is not possible to lay down absolutely sharp and dis- 
tinct lines of demarcation. 

Concurrent List (Art. 246(2) & Sch. 7) 

The object of having a Concurrent List of subjects, over 
which the Centre and the federating Units have concurrent po- 
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wers, is to establish tmiformity. The plan of three Lists in the 
Constitution was adopted from the Government of India Act, 
1935, In copying these three Lists the Joint Parliamentary Com- 
mittee maintained, “it would in our view be disastrous if the 
uniformity of the law which the Indian Codes provide were des- 
troyed or whittled away by the uncoordinated action of Pro- 
vincial Legislatures. On the other hand, local conditions neces- 
sarily vary from province to province and Provincial Legislatures 
ought to have the power of adopting the general legislation of 
this kind to meet the particular circumstances of a Province."’ 

It has been maintained by many writers that the existence 
of a concurrent jurisdiction in some matters is not necessarily 
incompatible with the federal principle. If there is a concurrent 
jurisdiction, there will always be some provision to determine the 
authority which will always prevail in case of conflict. From the 
point of view of the federal principle it does not matter in which 
authority this overriding power on subjects of concurrent juris- 
diction is vested. But it is essential that in a federation there 
must be same matter or matters which come under the exclu- 
sive control, actual or potential of the Centi'al Government 
and some other matters under the Regional Governments. As a 
matter of fact concurrent jurisdiction is found in all modern 
federal governments. The extent of concurrent jurisdiction va- 
ries considerably for in Canada it is small, while in the United 
States and Australia, the concurrent jurisdiction is extensive and 
contains subjects such as the armed forces, and charges upon 
imports and exports. But the regions may legislate in respect of 
these subjects with the consent of the general government. In all 
other matters in the concurrent field the regions may legislate 
without asking the consent of the general government. Thus in 
the United States and Australia and general and Regional Gov- 
ernments can both legislate in respect of matters concerning in- 
ter-State and foreign commerce, and in respect of bankruptcy, 
copy-rights and patents, census and statistics, weights and mea- 
sures— all these subjects are removed entirely from regional con- 
trol, and given to the exclusive jurisdiction of the Dominion 
Government under the Canadian Constitution. 

In Switzerland the concurrent field is smaller than in the 
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'United States, and, Australia, but 'it,, is ..wider than in, Canada.' It: 
includes immigration, which is. under concurrent jurisdiction in 
'Canada, the United States- and- Australia. Sub|eGts,' like bank- 
ing are in the: concurrent list in Switzerland, , the. United States , 
and' Australia, : but in Canada they; cume . under the,' juiisdicti^^^ 
of the .Dominion Government' Agriculture is in' the concurrent 
list in Canada, while' in the. United States ' and Australia it iS': the 
exclusive jurisdiction of the State governments, but in Switzer- 
land the same is divided between the general and the regional 
governments. 

Otir Constitution contains three legislative lists which has 
evoked great interest because the first list enumerates under 
97 heads, the subjects over which the Union Legislature has 
exclusive control; the second, under 65 heads, those under the 
exclusive control of the States; and the third, under 45 heads, 
the subjects upon which both Union and States Legislatures 
have concurrent jurisdiction. The enumeration in the three lists 
is more complete than anything attempted in the four Federa- 
tions (United States, Australia, Switzerland and Canada). The 
matters in the concuiTent list are, on the whole, not unexpected, 
but a subject like immigration which appears in the concurrent 
list in all four Federations, is under the exclusive jurisdiction of 
the Union government. The provisions regarding the conflict 
between the Centre and the States laws on concurrent subjects 
are interesting because there is an effort to secure uniformity and 
co-ordination in matters of common interest. For this purpose 
sufficient flexibility in the exercise of the concurrent jurisdiction 
has been introduced so that the President of India may even 
give his consent to a State law on a concurrent subject to prevail 
mspite of its repugnancy. It follows, therefore, that in case of 
conflict the Union government is not always supreme. 

Prof. Wheare thinks that although concurrent jurisdiction 
is not incompatible with federal government, it may not be in- 
compatible with a good federal government, because it adds an- 
other series of disputes about jurisdiction to the already formid- 
able list of possible conflicts which are inevitable in even the 
simplest federal system. DiflSculties regarding interpretation 
would become more varied and it would be almost impossible 
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to draw up three lists in such a manner so that there could be no 
chance of overlapping between the different matters dealt with 
under different lists. It is better therefore to have one list only 
and that actually exclusive list. But in actual practice it is not 
possible to organise a federal government on one list only with 
an exclusive jurisdiction. It follows, therefore, that in the ligh? 
of experiences of other federations it is better always, if possi- 
ble, to admit concurrent jurisdiction if only as a transitional 
measure. It is best to have a short exclusive list and a rather 
longer concurrent list. 

It is clear from the above discussions that both the Union 
Parliament and tlie State I^egislatures have within their constitu- 
tional limits, plenary powers of legislation like any other sove- 
reign Legislature. It follows that either legislature may have 
power to legislate absolutely or conditionally. It may even dele- 
gate its authority to subordinate bodies to make bye-laws or re- 
gulations under the statute, for its detailed administration. It 
may also happen that the Legislature may legislate with respect 
to a part of the subject for which it has power to legislate under 
the Constitution. It may also validate unlawful act if it is within 
its legislative competence but it cannot ratify an ultra vires 
enactment of its own, by passing a validating Act. 

The matters enumerated in the "" Concurrent Lisf are 47 in 
number. They are of varied nature and it would be best to 
enumerate only a few of them as found in Schedule VII. 

Parliament and Legislature of any State specified in Part A 
or Part B of the First Schedule also, have power to make laws 
with respect to any of the matters enumerated in the Concurrent 
list. These matters are 

1. Criminal law, including all matters under the Indian 
Penal Code at the commencement of this Constitution, but ex- 
cluding offences against laws with respect to any of the matters 
specified in the Union List or the State List and excluding the 
use of Naval, Military or Air Forces or any other Armed Forces 
of the Union in aid of the civil power. 

2. Criminal procedure, including all matters included in 
the Code of Criminal Procedure at the commencement of this 
Constitution. 
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3. Preventive detention for reasons connected with the 
security of a State, the maintenance of public order or the main- 
tenance of supplies and services essential to the comrnunity; 
persons subjected to such detention. 

4 . Marriage and divorce; infants and minors; adoption; 
wills, intestacy and succession; joint family and partition; all 
matters in respect of which parties in judicial proceedings were 
immediately before the commencement of this Constitution sub- 
ject to their personal law. 

5. Transfer of property other than agricultural land; regis- 
tration of deeds and documents. 

6. Contracts, including partnership, agency, contracts of 
carriage and other special forms of contracts, but not including 
contracts relating to agricultural land. 

7. Trade Unions; industrial and labour disputes; social se- 
curity and social insurance, employment and unemployment. 

In the above and many more matters as enumerated in List 
III the Parliament and State Legislatures have power to 
legislate. 

State List (Art. 246(3) and Schedule 7) 

The Legislature of any State specified in Part A or Part B 
of the First Schedule has exclusim ^owei to make laws for such 
States, or any part thereof, with respect to any of the matters 
enumerated in the State List, that is, List II in the Seventh 
Schedule. There are 66 matters enumerated in this List. The 
Following are some of the important matters on which the State 
can legislate 

1. Public order (but not including the use of naval, mili- 
tary, air forces, or any other armed forces of the Union in aid 
of the civil power). 

2. Police, including railway and village police. 

3. Public health and sanitation; hospitals and dispensaries. 

4. Intoxicating liquors, that is to say, the production, ma- 
nufacture, possession, transport, purchase and sale of intoxocat- 
ing liquors. 

5. Education including universities, subject to the provi- 
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sions of entries, 63, 64, 65 and 66 of List I and Entry 25 ol 
ListllL 

6. Agriculture, including agricultural education and re- 
search, protection against pests and prevention of plant diseases, 

7. Forests, protection of wild animals and birds, fisheries, 
markets. 

8. Money lending and money lenders; relief of agricultural 
indebtedness. 

9. Estate duty in respect of agricultural land; taxes on 

lands and buildings. ^ 

The above are some of the important matters and many 
more on which a State alone has power to make laws with res- 
pect to them. However, under Art. 369 Parliament is empow- 
ered to make laws with respect to certain matters in the State 
List as if they were matters in the Concurrent List. This Article 
has been included in the Constitution for better control of the 
production, supply and distribution of certain articles during a 
transitional period of five years, during which Parliament was 
given concurrent power of legislation as regards the matters- 
specified in Cls. (a) and (b) relating to this Article. In exer- 
cise of these powers the Parliament made the Essential Supplies 
(Temporary Powers) Amendment Act (LII of 1950) and the 
Supply of Prices and Goods Act (LXXII of 1950). The period 
of five years having expired the present Article has ceased to be 
in force. Instead, concurrent legislative power has been con-- 
f erred on Parliament on a permanent footing, by amending En- 
try 33 of List III. The Amendment to entry 33 was substituted 
by the Constitution (Third Amendment) Act, 1955, which came 
into force on 22-2-53. 

Power of the Parliament to Legislate with respect to Mat- 
» ters in State List or Concurrent List (Arts. 248-25S) 

Residuary Powers of Legislation. (Art. 248). Parliament has 
exclusive power to make any law with respect to any matter not 
enumerated in the concurrent or State list. It follows that all 
residuary powers of Legislation remain only with Parliament, 
Such power also includes the power of making any law imposing 
a tax not mentioned in either of those Lists. 
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The problem of residuary powers has been dealt with in 
different ways in the Federal Constitutions of the World. Under 
the American Constitution we saw that the Centre has only enu- 
merated powers while the residue is vested in the States. But 
judicial interpretation reversed this federal plan and federal 
power has been expanded at the cost of the residual State po- 
wer. After the second world war, the United States Supreme 
Court has removed substantially the restrictions that previously 
existed upon the national power so much so that the scope of 
national authorities has become a question of Government po- 
licy, and has substantially ceased to be one of constitutional law. 
Under this expansion scheme of national power subjects which 
were once regarded as State subjects have now been acknow- 
ledged as federal subjects. Australia also adopted the Ameri- 
can plan of vesting the residuary powers in the State Legisla- 
tures under Sec. 107 of the Constitution. As a result the Com- 
monwealth has only enumerated powers like the American Con- 
gress. Among the residual powers of a State in Australia, edu- 
cation, local government, police, criminal law, company law%. 
railways, irrigation, price control and others are subjects com- 
ing within the scope of the residuary powers of a State. 

In Canada the process of vesting residuary powers 
in the States has been reversed because it was thought that it 
resulted in weakness of the Federal Government. Residuary 
powers were therefore vested in the Dominion Parliament, con- 
ferring on the Provincial Legislatures only such powers as might 
be required for local purposes, (refer Sec. 51 of the British 
North America Act). 

Under the Government of India Act, 1935, residuary powers 
were given neither to the Federation nor to the Provinces but 
remained vested in the Govemor-General, acting in his discre- 
tion (Sec. 104 of the 1935 Act). 

Under our Constitution the Lists are so exhaustive that there 
is hardly anything left for the residuary field, and every List is 
larger as compared to the Lists under the 1935 Act. It is further 
provided that “resort to the residual power should be as pis alter. 
It is only when all the categories in the three lists are absolutehj 
exhausted that one can think of falling back upon a non-des^- 



€88 


ELEMENTS ■ OF CONSTITUTIONAL LAW 


criptr Following upon this principle no ease for invoking the 
residuary power under our Constitution has yet been reported. 

II. Power of Parliament to Legislate in the National Interest 
(Art. 249). The second case where Parliament can legislate 
with respect to matters in the State List or Concurrent List is 
one where it is necessary in the national interest that Parliament 
should so act. Art. 249 lays down case or cases under which 
Parliament should legislate in the national interest. 

It follows from this that one of the parties to the federation 
can by its unilateral action, alter the disribiftion of powers made 
under our Constitution. Under the American Constitution as the 
division of powers is rigid, the federal Government cannot alter 
the distribution of powers made by the Constitution or transfer 
to itself the powers that were reserved to the States by the Con- 
stitution. This can only be done by affecting an amendment to 
the Constitution. The same procedure is followed in Australia. 
In Canada, whenever a subject assumes national importance, and 
even though the subject is within the exclusive sphere of the 
Provincial Legislature the Judiciary has enabled the Dominion 
Parliament to legislate as regards provincial or local subjects. 
(Refer Sec. 91 of the British North America Act). When the 
crisis is over the matter may cease to be of national importance 
.and the subject would then automatically revert to the local juris- 
diction. It is for the Courts and not for the Dominion Parliament 
to lay down the line of necessity in each case. 

We have seen above that the object of the framers of our 
Constitution was to impart as much strength to the Central Go- 
vernment as possible, within the frame- work of a Federal Con- 
stitution and in doing so they have gone beyond the Canadian 
Constitution. Art. 249 of our Constitution empowers the Union 
Parliament to take up for legislation by itself any matter which is 
specially enumerated in List II, whenever the Council of States 
resolves by a two-thirds majority that such legislation is neces- 
sary or expedient in the national interest." It follows that no 
emergency is necessary for assumption of the State powers by 
Parliament under Art. 249. The resolution of the Council of 
States is conclusive as to whether any national interest exists and 
Parliament is automatically empowered to make laws with res- 
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pect to that item. Our Courts have therefore no say on this point 
whether Union legislation is really required in the national inter- 
est 'or not : 

III. During Proclamation of Emergencif (Art. 250). Third- 
ly, Parliament has power to legislate with respect to any matter in 
the State List if a Proclamation of Emeregncy is in operation.. 
The Parliament can make law's for the whole or any part of India 
with respect to any of the matters enumerated in the State List, 
in order to cope up ^ith the situation at that particular moment. 

Art. 250 follows the pattern laid down in Sec. 102(1) of the 
Government of India Act, 1935. This Article provides that under 
a Proclamation of Emeregncy, the Union Parliament shall have 
powers as wide as those of the Legislature of a unitary State, in 
order that it may adequately cope with the situation. 

The power of declaring a state of emergency vests with the 
head of the Executive, subject to ultimate Parliamentary sanc- 
tion. The period of emergency under our Constitution has been 
reduced to two months as compared to a period of six months 
under the Act of 1935. This Proclamation can be made on two 
points— namely, firstly, when a part of the territory of India is: 
threatened and secondly, when there is a fear of external aggres- 
sion, short of war. As under the Act of 1935, the Courts shall have 
no power to question the validity of any Proclamation made by 
the President on the ground that it is not justified by the exist- 
ence of any of the grounds mentioned by the Constitution as 
constituting "grave emergency’. It would be sufficient if the 
President is satisfied that there is imminent danger as a result of 
which he has thought it fit to make the Proclamation. Of course, 
the President can only make such a Proclamation under Minis- 
terial advice. 

In case of inconsistencies between laws made by Parliament 
under Arts, 249 and 250 and laws made by the Legislatures of 
States, the law made by Parliament whether passed before or 
after the law made by the Legislature of the State, shall prevail,., 
and the law made by the Legislature of the State shall to the 
extent of the repugnancy, but so long only as the law made by 
Parliament continues to have effect, be inoperative. 
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IV, Foiver of farliament to Legislate by Consent of States. 
Fourthly, Parliament can legislate for two or more States by their 
consent. While Art. 263 provides for the creation of an Inter- 
State Council for effecting co-ordination between the States in 
matters of common interests, the present Article provides the Le- 
gislative means. to attain the object 

In the United States’ Constitution, the Congress is not entit- 
led to legislate even with the consent or submission of the Sta- 
tes, The powers of the Congress can onlv^exist as are granted 
under the Constitution. The sovereignty of the States essential 
to its proper functioning cannot be surrendered. In Canada also 
it is contemplated under the Constitution (Secs. 91 & 92) that 
there should be perfect co-operation between the Dominion on 
the one hand and the Provinces on the other with respect to 
teir legislative functions. 

Our Constitution follows the Canadian and the American 
patterns and there was no other way by which the Union legisla-» 
ture could legislate by the consent of the States because the 
Supreme Court has held that the Union and State Legislatures 
eannot delegate their powers to each other. It would follow that 
such transference of powers cannot be made even by the conseix^ 
of the parties. The only mode of enlargement of the powers oi 
the Union by consent of the State is, therefore, laid down in 
Aii. 252 which, in fact, forms an exception to the general prin- 
ciple that the powers of the Federation cannot be enlarged by 
the consent of the States. Art. 252, therefore, is the only provi- 
sion in the Constitution with the help of which the powers of the 
Union can be enlarged by the consent of the States. 

V. Legislation for giving Effect to International Agree- 
ments (Art. 253). Lastly, Parliament has power to make anv 
law for the whole or any part of the territory of India, for imple- 
menting any treaty, agreement or convention with any other 
country or any decision made at any International conference, 
association or other body. 

Under Art. VI of the United States Constitution all treaties 
made or which shall be made under the authority of the United 
-States, shall be the supreme jaw of the land; and the judges in 
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every State shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstanding. In Canada, 
the Dominion Parliament has the exclusive power to implement a 
treaty when it comes within sec. 132 or where the general residu- 
ary power under sec. 91 is applicable. Under the Australian Con- 
stitution, however, there is no separate provision as regards the 
treaty-making power or the implementation of treaties. The 
"'external powers” as included in Sec. 51 of the Constitution ex- 
tends to agreements entered into by Australia and Common- 
wealth Legislatures’' to give eflEect to such agreements is valid, 
despite its effects on State control or transport within its borders. 

Under Art. 253 the Union Parliament is empowered to in- 
vade List II for the purpose of implementing the treaty obliga- 
tions of India. The power of treaty-making and implementing 
of treaties granted to the Union Parliament under Entry 14 of 
List I, was not suIBcient to implement India’s obligations under 
treaties or international agreements. 

II. Administrative Relations 
(Arts. 256-263) 

In any federal scheme which sets up dual governments and 
division of powers must have provisions which establish relations 
between the Union and States and between States inter se. There 
is no doubt that the success and strength of the federal policy will 
depend upon the co-operation and co-ordination between the 
Governments in the interests of the country as a whole. Undei 
Arts. 256 and 257 it is provided how the executive power of the 
State should be exercised; Art. 258 lays down the power of the 
Union to confer powers etc. on States in certain cases. Art, 259 
deals with armed forces in Part B States of the First Schedule; 
Art. 260 deals with the jurisdiction of the Union in relation to the 
territories outside India. Art. 261 is in the nature of a ^directive 
principle’ so far as judicial decisions of the Union and State 
Courts are concerned. Under Art. 262 the Parliament has power 
to enact laws in order to provide for adjudication of disputes re- 
lating to waters of inter-State rivers or river valleys. Art. 263 
deals with the power of the President to appoint an inter-State 
Council for the purposes of co-ordinating State activities, promo- 
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ting inter-State co-operation and resolving inter-State disputes* 
The functions of this Council are purely advisory. 

The exercise of Executive Power of States (Art. 256). Un- 
der Art. 256 the executive power of every State shall be so exer- 
cised as to ensure compliance with the laws made by Parliament 
and any existing laws which apply in that State, and the execu- 
tive power of that State shall extend to the giving of such direc- 
tions to that State as may appear to the Government of India to* 
be necessary for that purpose. It means that it is the constitu- 
tional duty of every State to enforce Union laws as are applicable 
in that State. Further, the Executive of the Union shall have 
the power to give directions to the State Government to ensure 
the due compliance with the above duty, namely, the enforce- 
ment of the Union laws. 

Under Art. 257 the executive power of every State shall be 
so exercised as not to impede or prejudice the exercise of the exe- 
cutive power of the Union, and the executive power of the Union 
shall extend to the giving of all necessary directions to a State 
including directions as to the— (i) construction and maintenance 
of means of communications of the national and military impor- 
tance, and (ii) measure to be taken for the protection of the 
railways within the State. All costs incurred in the carrying out 
of these two directions may be paid by the Government of India 
to the State, The object of this Article is to prevent any conflict 
between the executive policy of the States and that of the 
Union. Under Entry 13 of List II, communicating generally is. 
a State subject and the present article empowers the Union te 
direct the State for the proper maintenance of means of commu- 
nication which that executive direction may declare to be of na- 
tionar or military importance’. Railways are a Union subject un- 
der Entry 22 of List I, but police’, including 'railway police’ is 
a State subject under Entry 2 of List II. The Union Executive is 
empowered to give directions to the State to employ its police 
for the proper protection of the railways and their properties and 
to employ additional police, if necessary, subject to contribution 
under cl. 4 of Art. 257. 

Under Art. 258 the Union Government has power to confer 
powers, etc., on States in certain cases in relation to any matter 
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to which the executive power of the Union extends. With res- 
pect to such a delegation of power the State Legislature has no 
power to make laws, confer powers and duties or authorise the 
conferring of powers and the imposition of duties, upon the State 
or officers and authorities thereof. The expenses for carrying out 
these directions by virtue of such a delegation of power will be 
borne by the Government of India to the State as may be deter- 
mined by the agreement in this connection, or, in default of such 
an agreement as may be determined by an arbitrator appointed 
by the Chief Justice x)f India, in respect of any extra costs of ad- 
ministration incurred by the State in connection with the exercise 
of those powers and duties. 

Art. 259 is a special provision made for States in Part B. The 
armed forces belonging to these States at the commencement of 
the Constitution are allowed to be maintained by these States— 
(a) as parts of the Union forces, (b) subject to the orders of the 
President, and (c) until Parliament by law otherwise provides. 

Art. 260 deals with the jurisdiction of the Union in relation to 
territories outside India and enables the Union to assume execu- 
tive, legislative or judicial powers in respect of any temtory out- 
side India, by agreement with that State. Such an agreement is 
to be governed, subject to the laws made under Entry 16 of 
List I, relating to "foreign jurisdiction'. 

Under Art. 261 it is laid down that full faith and credit shall 
be given throughout India to public acts, records and judicial 
proceedings of the Union and of every State and final judgments 
or orders passed by civil courts in any part of India shall be ca- 
pable of execution anywhere within the territory of India accord- 
ing to law. This Article follows Art. IV, Sec. 1 of the American 
and Sec. 118 of the Australian Constitutions, mutadis mutandis. 
It can be seen that this article merely lays down a rule of 
evidence as in the United States, while the substantive effect of 
the Acts, records, etc., is to be determined by Parliament by law’*. 
By public acts' is meant not only the statutes but also all other 
legislative and executive acts of the Union and the States, such 
as orders, regulations, etc. But it does not mean that the Courts 
of one State will necessarily follow the construction given by the 
Courts of other States to its statutes. The Court of one State is 
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not bound by the interpretation given by the Courts of other 
States because the jurisdiction of each State is confined to its own 
territory under Art. 245(1) and the Acts and records of one 
State may be refused to be recognised in another State without 
a provision as mentioned in the present Article, because after all, 
all legislation is pnma territorial. 

With regard to the execution of judgments or orders under 
CL (3) of Art. 261, provides that under our Constitution, any 
executive civil judgment or order of any State shall be directly 
executable in any other State or territory Within India without 
requiring a fresh action upon that judgment. It is a rule which 
is contrary to that in the United States, where it has been held 
that though one State will not question the validity of the judg- 
ments of another State, such judgments are not directly execu- 
table. The question whether Art. 261 of our Constitution is re- 
trospective or not has been dealt with by different High Courts 
differently. The High Courts of Bombay, Hyderabad, Madhya 
Bharat and Jammu and Kashmir have held that since after the 
commencement of the Constitution, a Court in an Indian State 
has ceased to be a "foreign Court", a pre-Constitution decree of an 
Indian State is executable even after 26-1-1950 in any part of In- 
dia, as if it has been passed by a Court in another part of India, 
and an Indian citizen cannot resist execution of an ex-parte decree 
passed by a Court in an Indian State. The High Courts of Tra- 
vancore-Cochin, Mysore, Nagpur and Saurashtra have held that 
this Article is not retrospective in effect and the Calcutta High 
Court has agreed with this view. The Supreme Court has not 
finally decided on this point. It is certain that according to the 
First Schedule, the territories of the pre-Constitution Provinces 
and Indian States have become the territories of India after the 
commencement of the Constitution. In spite of this it is a moot 
point whether Art. 261(3) of the Constitution should be given a 
retrospective effect so as to take away the pleas available to a 
defendant-judgment-debtor founded on the fact that the decree 
was a foreign decree when it had been passed. 

Under this Article the President is empowered to establish 
an Inter-State Council if at any time it appears to him that the 
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public interest would be served by the establishment of a Coun- 
cil charged with the duty of— 

( a ) Enquiring into and advising upon disputes which may 
arise between States; 

(b) Investigating and discussing subjects in which some or 
ail of the States of the Union and one or more of the States have 
a common interest; or 

(c) Making recommendations upon any such subject and, 
in particular, recomlnendation for the better co-ordination of po- 
licy and action with respect to that subject. The President in 
establishing such a Council shall define the nature of the duties 
to be performed by it and its organisation and the procedure. 
Under this power conferred on him by Art. 263 the President has 
established a Central Council of Health, which is an advisory 
body having the duties to consider and recommend broad lines of 
policy in regard to matters concerning health in all its aspects, 
such as the provision of remedial and preventive care, and envi- 
ronmental hygiene, nutrition, health education, and to make pro- 
posals for legislation in fields of activity relating to medical and 
public health matters; to examine the whole field of possible co- 
operation between different States with regard to quarantine du- 
ring times of festivals, outbreaks of epidemics and serious calami- 
ties such as earthquakes and famines; and to make recommenda- 
tions to the Central Government with regard to the distribution 
of available grants-in-aid for health purposes to the State and to 
review periodically the work accomplished in different areas 
through the utilisation of these grants-in-aid. Similarly, in 1954 
the Central Council of Local Self-Government was established in 
order to consider and recommend broad lines of policy in regard 
to matters concerning local self-government in all its aspects, 
throughout the country. 


CHAPTER 14 


FINANCE, PROPERTY, CONTRACTS AND SUITS 
(Arts. 265-300) 

c 

Under Arts. 265-300 we have to deal with subjects like 
finance; the borrowing powers. of the Union as well as the States 
and other propositions as to property, contracts and suits. 

Finance (Art. 265-291) 

General Propositions as to taxation : Art. 265 lays dov/n that 
no tax shall be levied or collected except by authority of law. It 
follows the English principle established by the Bill of Rights, 
1689 that “levying money for the use of the Crown by pretence 
of prerogative without grant of Parliament is illegal.” It was this 
principle which established Parliamentary Government in Eng- 
land and which made the King summon Parliament annually in 
order to obtain supplies, as Parliament would not grant more 
than what was sufficient to meet the requirements of one year. 
This Art. 265 embodies the English principle of no taxation with- 
out representation . Taxation, in order to be valid, must not 
only be authorised by a statute, but must also be levied or col- 
lected in strict conformity with the statute which authorises it. 
The levy or collection of. tax, therefore, cannot be done by mere 
resolutions of the Houses of the Legislatures or any Executive 
action. Further, the subject is not taxable by inference or b}’ 
analogy but only by the plain words of a statute applicable to 
the facts and circumstances of the case. 

The Supreme Court has held that the right not to be sub- 
jected to imposition or collection of taxes save by authority of 
law which is conferred by Art 265 is not a fundamental right 
and, hence, it cannot be enforced by an application under Art. 
32. But in case where the impositions, such as a licence fee or 
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a sales tax, which are in the nature of restrictions upon a funda- 
mental right, and if the imposition is without legal authority, 
remedy imder Arts. 32 or 226 would lie. 

Under Art. 285 the property of the Union shall be exempt 
from all taxes while under Art. 289 all the property and income 
of a State shall be exempt from Union taxation. 

No law of a State shall impose, or authorise the imposition of, 
a tax on the sale or purchase of goods where such sale or pur- 
chase takes place; (^) outside the State; or (b) in the course of 
the imports of goods into, or export of the goods out of the terri- 
tory of India; or in the course of inter-State trade or commerce 
(Art. 286(1), (2)). 

Art. 286 which deals with the imposition of sale and pur- 
chase of goods is a headache both for the people and the Courts, 
The Supreme Com*t has tried to give the correct interpretation 
of this Article. It may be stated that Art. 286 is not retrospec- 
tive since there is nothing in the article to suggest that it is retros- 
pective. All liabilities after 26-1-1950 would necessarily be gov- 
erned by Art. 286. 

Art. 286 prohibits the imposition of a tax on the sale or pur- 
chase of goods where such sale or purchase takes place outside 
the State, or it takes place in the course of the import of the 
goods into or export outside the territory of India. In short, 
States cannot realise Sales Tax in cases wherd the goods are sold 
to dealers of other States or to foreign dealers. 

Consolidated and Continegney Funds 
■266-267/283*^M, 289;;aiid:2W^^^ 

The Consolidated Fund of India is a reservoir with regard 
to the resources of the Union and as such it is termed as the 
Union Consolidated Fund of India. A similar fund is also to be 
known as the Consolidated Fund of the State which is the reser- 
voir of the resources of a State. No moneys can be issued out of 
this fund except in accordance with a vaHd law made by the Le- 
gislature concerned. All revenues received, all loans raised by 
the issue of Treasury Bills, and all moneys received by the Go- 
vernment of India or by the Government of a State shall form 
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one consolidated fund called "The Consolidated Fund of India/ 
or "The Consolidated Fund of the States/" as the ease may be. 
Moneys from such a fund cannot be appropriated except in ac- 
cordance with law and for the purposes and in the manner pro- 
vided in this Constitution (Art. 266(1) ). 

All other public moneys received by or on behalf of the Go- 
vernment of India or the Government of a State shall be credit- 
ed to the public account of India or the public account of the 
State, as the case may be (Art. 266(2) ). Further, all sums to be 
paid to any Ruler of a State as privy purse shall be charged pn, 
and paid out of, the Consolidated Fund of India; and the sum so 
paid to any Ruler shall be exempt from all taxes on income (Art 
281). 

The Contingency Fund of India or a State (Art* 267) 

The necessity of having a Contingency Fund is on account of 
the fact that under the New Constitution, every item of expendi- 
ture requires the prior sanction of the Parliament or the State 
Legislature as the case may be. When an unexpected demand is 
to be met with and when there is no time to get the sanction of 
the Parliament or State Legislature, Art. 267 provides that the 
Parliament may by law establish such a Fund in the nature of an 
imprest to be entitled the Contingency Fund of India into which 
shall be paid from time to time such sums as may be determined 
by law, and the said fund shall be placed at the disposal of the 
President to enable advances to be made by him out of such 
Fund for the purposes of meeting unforseen expenditure pend- 
ing authorisation of such expenditure by Parliament by law un- 
der Art. 115 or Art. 116 which provides for the creation of the 
Contingency Fund of the State by a State Legislature and which 
is at the disposal of the Governor or Rajpraraukh of the State as 
the case may be. 

It follows that Art. 267 authorises the creation by Parliament 
of a Contingency Fund of the Union or by the Legislature of a 
State for that State, the amount to be deposited in this Fund 
which will be determined by laws made by the Parliament or the 
State Legislature as the case may be from time to time. The 
Fund is at the disposal of the Executive to enable him to make 



FINANCE, PBOPERTY, CONTEACTS & SUITS 199 

such advances for the purposes of meeting unforseen expendi- 
tures. 

The custody of the Consolidated as well as Contingency 
Funds shall be regulated by Rules made by the President or the 
Governor or Rajpramukh of a State as the case may be (Art. 284) 

DistribiitioH of Revenues between the Union and the States 
(Arts. 269-282) 

The Articles w|th regard to the distribution of revenues as 
between the Union and the States are based on the latest deve^ 
lopment in the world with regard to the distribution of fiscal po- 
wers as between the Union and the States. Some taxes are en- 
tirely allotted to the Union 'while some are given to the States. 
Some taxes the Union collects and distributes the same among 
the States. The demarcation of these powers as between the 
Centre and the State is very clear and no Constitution in the 
world has paid so much of attention to this demarcation as is 
done in our Constitution. In India, the Centre has expanding 
and elastic sources of revenue and for this purpose the Canadian 
and Australian Constitutions are our chief sources of inspiration, 
The Centre gives grants and as regards the borrowing powers it 
has a control over the States. Under these provisions the Cen- 
tre exercises its power evenly and co-ordinates everything 
through the instrumentality of these provisions which are re- 
viewed every five years. 

Art. 268 deals with the duties levied by the Union but col- 
lected and appropriated by the States. Under this category, 
stamp duties, duties of excise on medicinal and toilet preparations 
as are mentioned in the Union list are levied by the Government 
of India but are collected by the States. The proceeds of such 
duties do not form a part of the Consolidated Fund of India but 
are wholly assigned to the State in which such duties are 
collected. 

Under Art. 269 duties and taxes are levied by the Union 
but are assigned to the States. These duties are 

1. Duties in respect of succession to property and estate 
duty in respect of property, other than agricultural land; 
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2. TermiBcil taxes on goods or passengers carried by rail 
.waysj^sea nr air-"". V' 

3. Taxes on railway fares and freights; on transactions in 
stock-exchanges and future markets and on the sale or purchase 
of newspapers and on advertisements published therein. 

Under Arts. 270 and 272 the taxes are levied by the Union 
but are distributed between the Union and the States. Such 
taxes are levied on incomes other than agricultural income which 
are levied and collected by the Government of India but a pres- 
cribed percentage of the net proceeds in any financial year of 
any such tax is assignd to the States specified in Part A and B 
of the First Schedule within which such a tax is leviable (Ail, 
270). Parliament may at any time increase any of the duties or 
taxes referred to above (Art. 271). Further^ Union duties of ex* 
cise are levied and collected by the Government of India but a 
part of the net proceeds of such duties may be divided between 
the Union and the States (Art. 272). 

Procedure as to Bill amending imposing or varying any tax 
(Art. 274). Under Art. 274 Bills having the object of affecting 
taxation in which the States are interested cannot be introduced 
in Parliament without the previous recommendation of the Pre- 
sident because such an alteration of financial distribution is like- 
ly to affect the federal character of the Constitution, as a result 
of which a bar is imposed by this Article upon the introduction of 
such legislaion by private members. Under this article the Taxa- 
tion Laws (Extension to Jammu and Kashmir) Bill, 1954, and the 
Madhya Bharat taxes on Income (Validation) Bill, 1954, were in* 
trodiiced in Parliament with the recommendation of the Presi- 
dent under this Article. 

The provisions of Art, 274 are as follows 

1. No Bill or amendment which imposes or varies any tax 
or duty in which States are interested, or 

2. which affects the principle on which moneys are distri* 

biitable to States, or 

3. which imposes any surcharge for the purposes of the 
Uiilou—sh^ll be introduced or moved in either House of Parlia- 
ment except on the recommendation' of the President 
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Grant from the Union to States (Art 2T5): 

This Article empowers the Parliament to aid needy states by 
grants knov/n as grants-in-aid to States. Such sums as Parlia- 
ment may by law provide for the States shall be charged on the 
Consolidated Fund of India in each year as grants-in-aid of the 
reveniie of such States as Parliament mav determine to be in 
need of assistance, and different sums may be fixed for different 
States including Assam. But after a Finance Commission has 
been constituted no order shall be made under this clause by the 
President except after considering the recommendation of the 
Finance Commission. Under these recommendations, the Pre* 
sident has made the Constitution (Distribution of Revenues) Or- 
' der, 1933, according to which the States of Assam, Mysore, Oris- 
sa, Punjab, Saurashtra, Travancore-Cochin and West Bengal will 
receive general grants as specified in that order, while the States 
of Bihar, Hyderabad, Orissa, Patiala and East Punjab States Uni- 
on, Punjab shall receive specific grants for the expansion of pri- 
mary education for the period 1953-1957. 

The Finance Gommission (Arts. 280-281) 

We have stated above that no Constitution in the world 
lays down such detailed distribution of fiscal powers as between 
the Union and the States as the Constitution of India. As a 
matter of fact it is not possible in a Federal Constitution to lay 
down the division of financial resources between the Federal 
and Regional Governments unless there exists a machinery for 
the necessary adjustment and reallocation in the light of changes 
in conditions. The Finance Commission serves as such a machl 
nery under our Constitution. 

The President shall, within two years from the commence- 
ment of this Constitution and thereafter at the expiration of 
every fifth year, constitute a Finance Commission consisting of a 
Chairman and four other members to be appointed by the Pre- 
sident, Accordingly the Finance Commission was appointed 
in 1951, whose report was presented to Parliament in February 
1952, and whose recommendations were incorporated by the 
President promulgating the Constitution (Distribution of Reve*', 
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mie) Order, 1953, and by Parliament enacting the Union Duties 
of Excise (Distribution) Act of 1953. 

The duties of the Commission are laid down in Art. 280(3). 
The Commission is expected to make recommendations to the 
President as to 

a) The distribution between the Union and the States of 
the net proceeds of taxes to be divided between them and the 
allocation between the States of the respective shares of such 
proceeds; 

b) The principle which should govern the grantsdn-aid of 
the revenues of the States out of the Consolidated Fund of 
India; 

c) The continuance of modification of the terms of any 
agreement entered into by the Government of India with the 
Government of any State; and 

d) Any other matter referred to the Commission by the 
President in the interest of sound finance. 

Under Art. 281 the President shall place the recommenda- 
tions of the Finance Commission before each House of 
Parliament. 

Property, Contracts, Eights, Liabilities, Obligations 
and Suits (Arts. 294-300) 

Prior to the Government of India Act, 1935, Government in 
India was unitaiy and there was no cpiestion with regard to the 
separate property belonging to the Government of India or the 
property belonging to the Provinces. All property was held by 
the Secretary of Statedn-Council which was also liable to be 
sued and had a right to sue. The Act of 1935 divided the assets 
and liabilities into two— one part was allotted to the Govern- 
ment of India technically known as 'held by His Majesty for the 
purposes of the Government of the Federation", and the other 
vested in the different Provinces. At the commencement of our 
Constitution, by Art. 294, properties so vested continued to be 
vested in the Central Government and in the States in Part A 
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being successors of the Provinces constituted under the Act of 
1935. Similarly all properties and assets which were vested in 
any Indian State shall, after the commencement of the Constitu- 
tion, vest in the Union. Similarly, any property which would 
have accrued to His Majesty or to the Ruler of an Indian State 
by escheat or lapse, or as bona vacantia for want of a rightful 
owner, shall, if it is property situate in a State vest in such a 
State, and shall, in any other case, vest in the Union. Likewise^ 
all lands, minerals and other things of value underlying the 
ocean within the tdiTitorial waters of India shall vest in the 
Union and shall be held for the purposes of the Union (Art. 
297). 

Privy Purse Sums of Rulers (Art. 291) 

Prior to the integration of the States on the eve of this 
Constitution, there was hardly any distinction between the pri- 
vate or personal expenses of the rulers and the expenses of the 
administration. Being absolute Sovereigns, they had an unres- 
tricted right to draw from the revenues of their respective State 
Treasuries. The accession of these States to the Union of India, 
and the surrender by the Rulers of all their powers under a 
covenant, the Government of India guaranteed and assured fixed 
sums to these Rulers who had lost their powers, in the form of a 
Privy Purse which was intended to cover all the expenses of the 
Ruler and his family. Different Rulers were allotted different 
sums to cover their personal expenses. 

In order to guarantee the payment of the Privy Purse, it is 
provided by clause (1) (a) of Art. 291 that such sums shall 
be charged on the Consolidated Fund of India and that the 
payments shall be out of that Fund only. Clause 1 (b) guaran- 
tees exemption of the Privy Purse from Income-Tax which is 
already assured by the Agreements and Covenants. But this 
exemption does not extend to any other income of the Ruler or 
his family. Some of the States which were merged into the 
Provinces have been paid from the Contributions received from 
the States in Parts A and B to the Union credited to the Conso - 
lidated Fund of Union from which the whole amount of the 
Privy Purse is paid to the respective ruler. 
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V' Tax (Art. 366(6)) ^ , 

A. Corporation tax means any tax on income^ so far as that 
tax is payable by companies and is a tax in the case of wbicK 
the following conditions are fulfilled:— 

a) that it is not chargeable in respect of agricultural in- 

.come,;'.:, 

b) that no deduction in respect of the tax paid by com- 
panies is, by any enactment which may apply to the tax, author- 
ised to be made from dividends payable by the companies to 
individuals; 

c) that no provision exists for taking the tax so paid into 
account in computing for the purposes of Indian Income-Tax 
the total income of individuals receiving such dividends or in 
computing the Indian Income-Tax payable by, or refundable to 
such individuals. 

“In other words, a Corporation Tax is a tax on such part 
of the income of companies (not being agricultural income) as 
was not subject to the application of legislation authorising de- 
duction of the tax for payment of interest or dividends or re- 
presenting a distribution of profits.” (Basu). 

[Refer Sec. 311(2) of the Government of India Act, 1935]. 
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PUBLIC SERVICE COMMISSIONS 
(Arts. 315-S23,& 378) 

We have seen that for the purposes of the efficient and 
smooth working of the Governmental machinery it is necessary 
to recruit best talent in the country impartially. It is for this 
purpose that a Public Service Commission has been constituted 
at, the Centre together with such Public Service Commissions in 
the different States for the purposes of performing various du- 
ties as laid down in our Constitution. Under Art. 315, the 
Union shall have a Public Service Commission as well as there 
shall be a Public Service Commission for each State. But two 
or more States may agree to a Joint State Public Service Com- 
mission, known as Joint Commission, to serve the needs of those 
States if Parliament by law so provides after a resolution to that 
effect is passed by the House (Art. 315(2) ). 

The Chairman and other members of the Public Service 
Commission are appointed, in the case of the Union Commission 
or a Joint Commission, by the President and in the case of a 
State Commission, by the Governor or the Rajpramukh of that 
State. Every member of a Public Service Commission holds office 
for six years from the date of his appointment or until he at- 
tains, in the case of the Union Commission, the age of sLxty-five 
years, and in the case of a State Commission or a Joint Com- 
mission, the age of sixty years. One-half of the members of 
every Public Service Commission must have occupied soma 
office for a period of at least ten years under the Government 
before being appointed as members of the Service Commission* 
A member so appointed may by writing under his hand address- 
ed, in the case of Union Commission or a Joint Commission^ 
to the President^ and in the case of a State Commission to the 
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Governor or the Rajpramukh of the State, resign his Office, (Art 
316). 

The Chairman or any other member of a Public Service Com- 
mission shall only be removed from his office by order of the 
President on the ground of misbehaviour after the Supreme 
Court, on reference being made to it by the President, has, on 
enquiry, reported that he should be removed. The President 
may in the meanwhile, suspend such a member (Art 317). 

Under Art. 317(4) misbehaviour means and includes the 
conduct of the member who is concerned or interested in any 
contract or agreement made by or on behalf of the Government 
of India or the Government of the State or if he participates 
in the profit thereof or any benefit or emolument arising there- 
from otherwise than as a member and in common with other 
members of an incorporated company. However, under Art, 
317(3) the President may of his own motion, remove such Chair- 
man or member if he is adjudged an insolvent, or if he engages 
during his term of office in any paid employment outside the 
duties of his office, or is in the opinion of the President unfit 
to continue in the office by reason of infirmity of mind or body. 

The members of the Public Service Commission holding 
office immediately before the commencement of this Constitm 
tion shall, become on such commencement the members of the 
Public Service Commission for the Union or for the correspond- 
ing State as the case may be (Art. 378). 

Functions of Public Service Commissions (Art. 320) 

In peiforming their functions under Art. 320 the status of 
such Commissions shall be advisory and never executive. The 
reason why mandatory powers could not be given to the Public 
Service Commission is that in this case, it would not be possible 
for the Executi^’'e to carry on the administration with responsi- 
bility. It would amount to setting up two Governments at the 
Centre or in a Province and there is every thing to be said 
against such a procedure. So, the Public Service Commission 
shall merely express its opinion to the respective authority, and 
it will not be obligatory upon the latter to accept that opinion 
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■or recommendation. Bnt under Art. 323 a provision has been 
made that annually^ the President or the Governor shall have 
to explain to the Legislatures the reasons why in particular cases 
the advice of the Commission could not be accepted. This can 
be considered as a safeguard against arbitrary action by the Exe-* 
ciitive in disregard o the commission s advice. The functions of 
such Commissions are four and they are as follows:— 

1) Conduct examinations for appointments to the services 
of the Union and the services of the State respectively. 

2) Assist other States in framing and operating schemes of 
joint recruitment for any services for which candidates possess- 
ing special qualifications are required. 

3) Advise on any of the following matters referred to them, 
namely 

(a) on all matters relating to methods of recruitment to 
civil services and for civil posts; 

(b) on the principles to be followed in making appoint 
ments to civil services and posts; and in making promo- 
tions and transfers from one service to another and on 
the suitability of candidates for such appointments, pro- 
motions or transfers; 

(c) on all disciplinary matters afiEecting a government ser- 
vant including memorials or petitions relating to such 
matters; 

(d) on any claim by or in respect of a government servant 
that any cost incurred by him in defending legal pro- 
ceedings instituted against him in respect of acts done or 
purporting to be done in the execution of his duty to 
be paid out of the Consolidated Fund of India or as 
the case may be, out of the Consolidated Fund of State; 

(e) on any claim for the award of pension in respect of in- 
juries, sustained by a Government servant and any 
question as to the amount of such award; and 

(f) on any other matter which the President, the Governoi 
or the Rajpramukh of the State, way refer to them. 
(Art. 320) 
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The President in respect of the All-India Services or the 
Governor or the Ptajpramukh in respect of services of a State,, 
may make regulations specifying certain matters with respect to 
which it is not necessary to consult the Public Service Com- 
mission. 

Under Art. 16(4) it is provided that nothing shall prevent 
the State from making any provision for the reservation of ap- 
pointment or posts in favour of any Backward class citizens,, 
which in the opinion of the State, is not adequately represented 
in the Services under the State. In such matters the Public Ser- 
vice Commission shall not be consulted. 

Under Art. 323 the Union Commission shall present to the 
President or the State Commission to the Governor or the Raj- 
pramukh as the case may be, a report as to the work done by 
the Commission and the President or the Governor shall cause 
a copy thereof explaining as respects the cases where the advice 
of the Commission was not accepted, the reasons for such non- 
acceptance, are all to be laid before each House of Parliament 
or before the Legislature of the State. Such a report shall be 
subject to such modifications, whether by way of repeal or 
amendment, as both Houses of Parliament or the House or both 
Houses of the Legislature of the State may make during the 
session in which they are laid. 

When the Public Service Commission is to be consulted. 
The Supreme Court in John v. State of T.C,, 1955, S.C.A. 85, has^ 
explained the scope of the consultative power of the Public Ser- 
vice Commission. They maintain that the Commission should 
be consulted whenever a Government servant presents a petition 
relating to disciplinary matters affecting him. It requires that 
tire Commission should be consulted before a decision is taken 
against him. But when once an action is taken against the ser- 
vant, there is no obligation to consult the Commission if the 
Government servant presents a petition for review after action 
has been taken against him. * 

It is further laid down that the Commission should normally 
be consulted at two stages; (a) to determine whether the Gov- 
ernment servant is guilty of the charges and whether he should; 
be called upon to show cause against the punishment tentatively 
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proposed, (b) to determine whether the action proposed shall 
not be taken against him, after he has shown cause. From this 
it follows that the Government servant should avail himself of 
the second opportunity. If he does not do so then the Govern- 
ment which has already consulted the Commission on the first 
point would be justified in not consulting the Commission after 
the passing of the punishment. 

The Calcutta High Court has held in Mtinna Lai v. Herold 
Scotty 1953, that the Government must consult the Public Ser- 
vice Commission onfall disciplinary matters affecting civil ser- 
vants although it was not obligatory upon the Government to 
accept the advice of the Commission. However, the Division 
Bench of the Calcutta High Court has held that the provisions of 
Art. 323 itself indicate that the advice given by the Public Service 
Commission may not be accepted in certain cases and hence a 
failure to consult the Commission does not render the discipli- 
nary proceedings inoperative, if they are otherwise valid. But 
another Division Bench, on an appeal from Munna Lai’s case, 
has differed from the reasoning advanced in the above matter, 
and has held that the very fact that the proviso to Art. 320(3) 
empowers the President or the Governor to specify the matters or 
classes of cases in respect of which consultation of the Commis- 
sion shall not be necessary shows that in the absence of any such 
specification under the proviso, or outside the classes of cases so 
specified, consultation of the Commission must be held to be ob- 
ligatory and therefore it is not open to Government to refuse to 
consult the Commission in any case it likes. 

Under Art. 321 Parliament, by an Act, or, the Legislature of 
a State, may provide for the exercise of additional functions by 
the Commissions as the case may be with I’egard to services in 
the Union or the States and also with regard to the services of 
any local authority or other body corporate constituted by law or 
of any public institution. 

The expenses of the Union or a State Public Service Commis- 
sion including any salary, allow^ances and pensions payable to the 
members or staff of the Commission, shall be charged on the 
respective Consolidated Funds* 


CHAPTER 16 


ELECTIONS 
(Arts. 124, 32*1-329) 

With the rise of modern democracies, tlie whole problem of 
Government has undergone a radical transformation, for the 
source of authority has now been transferred from the Ruler to 
the peiplc. The latter have therefore been compelled to orga- 
nise themselves for the exercise of this authority. They have to 
do so by making a selection of those of its members who 
shall act for them. The body of citizens exercising this right 
constitutes what is known as the Electorate. It is a distinct 
branch of the political system of a country and has clearly defi- 
nite functions to perform. For this purpose it is necessary to 
set up an elaborate machinery and our Constitution lays down 
the laws as to the constitution, powers, duties, functions, etc., of 
the Election Commission. 

The President under Art. 324 appoints the Chief Election 
Commissioner and other Election Commissioners. The Chief 
Election Commissioner acts as the Chairman of the Election 
Commission. 

Its Functions (Art. 324(1)). 

This article provides for the creation of an independent body 
with exclusive powers to decide certain matters pertaining to the 
election of the members. It is the duty of this Commission to 
decide all matters pertaining to the technicalities relating to such 
elections and if there is any doubt or dispute as regards the qua- 
lifications of members of the Legislatures the President or the 
Governor shall decide it, in consultation with the Election Com- 
mission, but in case of doubts relating to elections the same shall 
be decided by the Election Tribunals appointed by the Election 
Commission. This becomes- clear when Art. 103 is read with 
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Art. 192. Furtlier, there is no specific provision in our Constitu- 
tion for appeals from' the decisions, of Election;Tribnnals,.;but,'::^^ 
has been provided that judicial review can be taken of decisions 
of all Tribunals including an Election Tribunal by means of ex- 
traordinary remedies of appeal to the Supreme Court by special 
leave under Art. 136 and by a petition to the High Court for an 
appropriate writ under Art. 226. These powers of the Courts 
cannot be fettered in any way by any legislation. 

The Commission is enjoined under Art. 324(1) to superin- 
tend, direct and control the preparation of the electoral rolls for, 
and conduct all elections to Parliament and to the Legislature of 
every State and of elections to the offices of President and Vice- 
President including the appointment of Election Tribunals for 
the decision of doubts and disputes arising out of or in connec- 
tion with the elections to Parliament and to the Legislatures of 
States. It has also the power to advice the President on the 
question of disqualification of any member of the Parliament or 
a member of a State Legislature. 

The Election Commission, therefore, is a centralised body 
which alone is entitled to conduct elections in the country. Of 
course, in the discharge of its duties it is helped by regional of- 
fices, which are created by this centralised body, which must 
work under the control and guidance of the Election Commission 
and not under the control of the State Governments. The Re- 
gional Commissioners will not be liable to be removed except 
on the recommendation of the Chief Election Commissioner. 
Even the members of the Election Commission shall not be remo- 
ved by the President except in a manner provided in Art. 124(4), 
which relates to the removal of a Judge of the Supreme Court. 
The object of providing such safeguards is to ensure an election 
free from the control of the party in power for the time being, 
without which representative democracy becomes a mockery. 
Jurisdiction of the Supreme Court over Election Tribunals 

It is now clear that the Supreme Court would interfere with 
the decision of an Election Tribunal only under a special leave 
granted under Art. 136(1^) on the following grounds 

1. Where the Tribunal doesf hot perform its duty under the 
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2. Where the Tribunal misdirects itself upon the question 
whether the improper acceptance of a nomination paper material- 
ly affected the result of the election and proceeds upon a specu- 
lative view of things; 

3. Where the Tribunal sets aside an election upon a wrong 
view of the law; 

4. Where the Tribunal sets aside the entire election while 
only one of the candidate was disqualified owing to under-age; 

5. Where its decision is without proper jurisdiction. 

Jurisdiction of High Court over Election Tribunals 

The same grounds upon which the Supreme Court can set 
aside the order of a Tribunal the High Court can also interfere 
with the decision of an Election Tribunal on the following gro- 
unds ; 

(a) that the Tribunal acted without jurisdiction, 

(b) that it has not performed its duty under the law, 

(c) that the Tribunal has acted against the principles of 
natural justice or there is an error on the face of the record. 

But the Court would not interfere on the ground that the 
exercise of a discretionary power by the Tribunal has not been 
proper or that the decision of the Tribunal is vitiated by an error 
of law, not affecting jurisdiction. 

Advisory Functions of Election Commissions 
(Arts. 103 & 192(2) ). 

If any question arises as to whether a member of either 
House of Parliament has become subject to any of the disquali- 
fications mentioned in Art. 102, it shall be referred for the deci- 
sion of the President and his decision shall be final. But before 
giving any decision the President shall obtain the opinion of the 
Election Commission and shall act according to such opinion. 
The same rule applies with reference to a question arising with 
regard to a member of a House of Legislature of a State who has 
become subject to any of the disqualifications under Art. 191. 
But the decision of election disputes is to be made by election 
tribunals under Art. 324(1)* 
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Adult Suffrage (Art. 326 ) 

Where a political community is composed of members who 
are capable of expressing an intelligent opinion regarding matters 
of general interest, the problem of providing a voting system 
through which their general toill might be expressed is not com- 
paratively simple. In all communities there will always be a cer- 
tain proportion of the people who are not fit to exercise pohtical 
authority (persons of immature age, unsound mind, uncivilised or 
partly civilised tribes, etc.). This problem is important because 
it raises the serious and difficult problem of locating sovereignty 
in a particular State. All civilised countries believe in broaden- 
ing the base of electoral franchise and improving the machinery 
through which this can be exercised. For this purpose, property 
and educational qualifications were once laid down and in Ame- 
rica Negroes were for a very long time debarred from exercising 
the vote. This right was given to them by the Fifteenth Amend- 
ment to the Federal Constituion which declared that every citi- 
zen of the United States has the right to vote and this right shall 
not be denied or abridged by the United States or any State on 
account of race, colour or previous condition of servitude. Dif- 
ferent countries adopted the principle of universal adult fran- 
chise after a very long struggle. In England various Reform 
Bills had to be introduced in order to enfranchise the adult popu- 
lation of England. What England took about 100 years to ac- 
hieve, Indians got it by one stroke of pen and Art. 326 provides 
that election to the House of the People and to the Legislative 
Assembly of a State shall be on the basis of unqualified adult 
suffrage; that is, every citizen of India, male or female, who is not 
less than 21 years of age and is not otherwise disqualified under 
this Constitution or by any law of the appropriate Legislature on 
the ground specified in this article, shall be entitled to be regis- 
tered as a voter at such elections. The adoption of universal 
adult suffrage without any qualification of either education, pro- 
perty, taxation or the like, is a bold experiment, particularly 
when we realise that about 85% of the populace is illiterate. It 
was estimated that at the first General Elections there were about 
170 million voters, which is even wider than the suffrage in the 
United States- 
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General Frovisions as to Elections (Arts. 325-29) 

Art. 325 provides that there shall be one general electoral 
roll for every territorial constituency for election to either House 
of Parliament or to the House or either House of the Legisla- 
ture of one State and no person shall be ineligible for inclusion 
in any such roll for any such constituency on grounds only of 
religion, race, caste, sex or any of them. 

Art. 326 provides that the elections to the difiEerent Houses 
shall be on the basis of adult suffrage. ^ 

Under Art. 327 Parliament is authorised to make any provi- 
sion with respect to all matters relating to, or in connection with, 
elections to either House of Parliament or to the House or either 
House of the Legislature of a State including the preparation of 
electoral rolls, the delimitation of the constituencies and all other 
matters necessary for securing the due constitution of such 
House or Houses. This article explains the legislative powers 
under Entry 72 of List I. 

Under Art. 329 the validity of any law relating to matters 
mentioned under Art 327 shall not be called in question in any 
Court. A similar provision is made for the elections to the 
House of Legislature of a State under Art. 329(a). 

Lastly, no election to either House of Parliament or to the 
House or either House of the State Legislature shall be called in 
question except by an election petition presented to such autho- 
rity and in such manner as may be provided for by or under any 
law made by the appropriate legislature (Art. 329(b) ). This 
article therefore excludes the jurisdiction of the Civil Court to 
entertain any matter relating to election disputes. Pursuant to 
Art. 329(b), Parliament has enacted the Representation of the 
People Act (XLIII of 1951), Part VI of which deals with dispu- 
tes regarding elections and the trial of election petitions by El- 
ection Tribunals. 
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OFFICIAL LANGUAGE 
(Art. 343-351 & Sch. 8) 

The problem of the language is a very peculiar feature of 
our Country. Excepting two Constitutions (Canada and Swit- 
zerland) there is no provision for language in any other Consti- 
tution of the world. Macaulay unwittingly introduced the Eng- 
lish language in order to manufacture clerks but this unified the 
country, although only one per cent spoke the language in 1950 
Inspite of this, it is very instructive to see the extent of unity 
that it has created in this country which is noticeable when the 
question of change-over from EngKsh to Hindi comes up for dis- 
cussion in any part of this country. There are fourteen languages 
and two hundred dialects being spoken in India. There is no 
doubt that we cannot create a nation without one common na- 
tional language and we also cannot remain slaves to the English 
language. As a matter of fact, Hindi is being spoken by the 
largest number of people in this country and it has therefore ac- 
quired the status of our lingua franca. It is true that we must 
go slow in the beginning but it is absurd to suggest that we 
should wait till that time our Pundits create new terms and 
words equivalent to English terms. The provisions in our Con- 
stitution are sensible and are in the nature of a compromise. 

Under Art. 343 it has been laid down that the official langu- 
age of the Union shall be Hindi in Devnagari script and the 
iorm of numerals to be used for official purposes of the Union 
shall be the international form of Indian numerals. But the 
English language shall continue to be used for all official purpo- 
ses of the Union for fifteen years from the commencement of this 
Constitution. It is left to the President to authorise the use of 
the Hindi Language in addition to the English language. 
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In ordei* to implement the provisions of Art. 343, the Presi- 
dent is empowered under Art 344(1) to appoint a Commission 
after every five vears from the commencement of this Constitu- 
tion for the purposes of reporting to the President the ways and 
methods by which the English language should be substituted by 
Hindi during the period of transition. The Commission shall 
consist of a Chairman and such other members representing the 
different languages specified in Schedule 8. As required under 
this article, the Official Language Commission, under the Chair- 
manship of Mr. B. G. Kher has already been constituted, with a 
direction to report by April 1956. 

The Commission has been requested to make recommenda- 
tions to the President as to the progressive use of the Hindi lan- 
guage for official purposes of the Union, and suggesting ways 
and methods by which the use of the English language should be 
restricted. In making the recommendations the Commission is 
enjoined that it shall take into consideration the industrial, cultu- 
ral and scientific advancement of India, and the just claims and 
interests of persons belonging to the non-Hindi speaking areas in 
regard to the Public Services. 

Under Art, 344(4) (5) (6) the report of the Commission is 
to be examined by a Committee consisting of 30 members, of 
whom 20 shall be from the House of the People and 10 from the 
Council of States, whose duty it shall be to examine the recom- 
mendations of the Commission and to report to the President 
their opinion thereon. The President may, after considering the 
report, issue directions in accordance with the whole or any part 
of that report. 

With regard to the language of the Supreme Court, and 
High Courts, it is laid down under Arts. 348 and 349 that all 
proceedings in these Courts, as well as the authoritative texts of 
Bills, Acts, passed by Parliament or State Legislature and of all 
Ordinances promulgated by the President or the Governor or 
Rajpramukh of a State, and all orders, rules, regulations, etc. 
shall be in the English language. But the Governor or Rajpra- 
mukh of a State may with the previous consent of the President 
authorise the use of Hindi or any language in its High Court. 
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Arts. 350 and 351 are in the nature of special directives for 
developing Hindi language within the period of 15 years from 
the commencement of the Constitution. It is laid down that the 
Union should promote the spread of Hindi language, develop it, 
so that it may serve as a medium of expression for 
all the elements of the composite culture of India and to secure 
its enrichment by assimilating without interfering with its genius, 
the forms, style and expressions used in Hindustani and in the 
other languages of India specified in Schedule 8, and of drawing, 
wherever necessary or desirable, for its vocabulary, primarily on 
Sanskrit and secondarily on other languages. 


CHAPTER 18 


EMERGENCY PROVISIONS 
(Arts. 352-360 & 365) 

Out Constitution has laid down three kinds of emergencies; 
(1) internal disturbance, (2) foreign aggression or war, and 
(3) financial crisis. In all these cases the President issues a Pro- 
clamation of Emergency and the country works as a unitary 
State. The power of the President is absolute though in actual 
practice he only acts as the mouth-piece of the Cabinet. In any 
of the twenty-eight constituent States of different categories, if 
there is any disturbance or if the Constitution cannot work, the 
President issues a Proclamation by which the Parliamentary Go- 
vernment is suspended in that part for which the Proclamation 
has been issued or he may issue a Proclamation by which uni- 
tary Government is established at the Centre. The whole scene 
thus becomes transformed and the State becomes unitary. Such 
a provision is not to be found in any Constitution of the world. 
All federal systems including the American Federation are pla- 
ced in a tight mould of federalism and no matter what the cir- 
cumstances, it cannot change its shape and form. It can never 
be unitary. The Federation of U.S.A, was a Union of States ori- 
ginally independent and autonomous and who never v/aiited to 
surrender their sovereignty. But in India there was no such 
thing and our Constitution-makers have thought it expedient to 
include emergency provisions in our Constitution. 

Under the Emergency provisions the Union can claim if it 
wants, ( 1 ) the power to legislate upon any subject even though 
it may be in the State List, (2) power to give directions to the 
States as to how they should exercise their executive authority in 
matters which are within their charge, (3) the power to vest au- 
thority for any purpose in any officer, and (4) the power to sus- 
pend the financial provisions of the Constitution. "Such a power 
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of converting itself into a unitary State no federation possesses/" 
(;Dr., Ambedkar). ' 

Under Arts. 352 and 360(1) the President, if he is satisfied 
that a grave emergency exists whereby the security of India or 
any part thereof, is threatened, whether by war or external ag- 
gression or internal disturbance, or that a situation has arisen 
whereby the financial stability or credit of India or any part the- 
reof is threatened, he may, by a Proclamation make a declara- 
tion to that effect, even before the actual occurrence of war or 
any such aggression or disturbance or financial stringency. 

Such a Proclamation may be revoked by a subsequent Pro- 
clamation and shall be laid before each House of Parliament. 
There are two cases in which the Proclamation ceases to 
operate:— 

1. It ceases to operate after two months but not if it has 
been approved by resolutions of both Houses of Parliament; and 

2. If the Proclamation is issued at the time when the House 
has been dissolved or the dissolution of the House of the People 
takes place during the period of two months referred to above 
and if a resolution approving the Proclamation has been passed 
by the Council of States, but no resolution with respect to such 
proclamation has been passed by the House of the People before 
the expiration of the said period, the Proclamation shall cease 
to operate at the expiration of thirty days from the date on 
which the House of the People first sits after its reconstitution. 
But not if, before the expiration of the said period of thirty days 
a resolution approving the Proclamation has been also passed by 
the House of the People (Art. 352(2)). 

Effect of Froclamation of Emergency (Arts. 353-354, 358, 
359). 

( I ) While a Proclamation of Emergency is in operation, 
then--(a) the executive power of the Union shall extend to the 
giving out directions to any State as to the manner in which the 
executive power thereof is to be exercised; (b) and the power 
of Parliament to make laws with respect to any matter shall in- 
clude power to make laws conferring powers and imposing du- 
ties, or authorising the conferring of. powers and the imposition 
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of duties upon the Union, or oflScers and authorities of the 
Union as respects that matter, notwithstanding that it is one 
which is not enumerated in the Union List. 

(2) The President may direct that all or any of the provi- 
sions of Arts. 268 to 279, (which relate to the distribution of re- 
venues) may be modified or shall have efl:ect subject to excep- 
tions or modifications as he may think fit. 

(3) While a Proclamation of Emergency is in operation the 
provisions of Art. 19 may be suspended (Art, 358). 

(4) While a Proclamation of Emergency is in operation, the 
President may declare that the right to move any Court for the 
enforcement of the fundamental right an all proceedings for 
such enforcement may be suspended (Art. 359). 

The effects of a Proclamation of Emergency may be discuss- 
ed under four heads, namely, executive, legislative, financial and 
fundamental rights. 

Executive : When a Proclamation of Emergency has been 
made, the executive po’wer of the Union shall, during the opera- 
tion of the Proclamation, extend to the giving out directions to 
any State as to the manner in which its executive power is to be 
exercised. 

Legislative : While the Proclamation of Emergency is in 
operation, the President may extend the normal life of the House 
of the People for a period not exceeding one year at a time and 
not exceeding in any case beyond the period of six months after 
the Proclamation has ceased to operate. Such a Proclamation 
automatically enlarges the legislative competence of the Union 
Parliament and the limitation imposed as regards List 11, by Art. 
256(3), shall be removed. The Union Parliament shall have full 
power to legislate with regard to matters enumerated in List 11. 

Financial : During the operation of the Proclamation of Em- 
ergency, the President has the power to modify the provisions 
of the Constitution which lay down the allocation of financial re- 
lations between the Union and the State. 

Fundamental Rights : During the operation of the Proclama- 
tion of Emergency, fundamental rights and all proceedings for 
such enforcement are suspended. 
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No occasion has so far arisen to make use of the power to 
make a Proclamation of Emergency under Arts. 353 and 354. 

Proclamation OB Failure of Constitutional Machinery in a 
State (Arts. 356-357 & 365) 

The above provisions relate to circumstances which have no 
connection with external aggression, internal disturbance or vio- 
lence. The articles may be invoked where there is a political 
breakdown, such as want of a stable majority to form a Ministry 
even after a dissolution of the Legislature. It is certain that the 
power under Art. 356 will be exercised by the Union only as a 
matter of last resort,— when all other constitutional means fail, 
such as giving directions, warning, fresh election and the like. 
The first instance of the application of the present article took 
place on 20-6-51 in Punjab when an alternative Ministry could 
not be formed after the resignation of Dr. Bhargava's Ministry 
and the President promulgated two Orders under Art. 356. 

If the President receives a Report from the Governor or Raj- 
pramukh of a State that the constitutional machinery in the 
State has failed and if the President is satisfied that such a situa- 
tion has arisen in which the Government of the State cannot be 
cari'ied on in accordance with the provisions of the Constitution, 
the President may make a declaration to that effect. Such a Pro- 
clamation may be revoked or varied by a subsequent proclama- 
tion. Under Art. 365(1) & (2) it is sufficient if the President is 
satisfied that any State has failed to comply with or to give ef- 
fect to any directions given in the exercise of the executive po- 
wers of the Union under any of the provisions of this Constitu- 
tion, it shall be, lawful for the President to hold that a situation 
has arisen in which the government of the State cannot be car- 
ried on in accordance with the provisions of this Constitution. 

In such circumstances, the President assumes to himself all 
the functions and powers of Government of the State; and dec- 
lares that the powers of the State Legislature shall be exercised 
by the Union Parliament. In such matters the Parliament em- 
powers the President to make laws and to sanction expenditure 
from the Consolidated Fund of the State pending the sanction of 
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such expenditure of Parliament (Art; 357). Under this article, 
therefore, the President shall make the necessary provisions as he 
rinay deem fit, in' order to give effect' to the objects ^ of the Procla- 
mation, but the President shall not assume to himself the powers 
of the High Court nor shall he suspend any provisions relating to 
a High Court. Every Proclamation under Art. 356 shall be laid 
before each House of Parliament. 

Such Proclamation ceases to operate after two months but 
not if it has been approved by resolutions of both Houses of Par- 
liament. But if the Proclamation is issued at the time when the 
Plouse of the People is dissolved or if the dissolution takes place 
during the period of two months referred to above, and if the 
resolution approving the Proclamation has been passed by the 
Council of States, but no such resolution has been passed by the 
Lok Sabha before the expiration of that period, the Proclamation 
shall cease to operate at the expiration of thirty days from the 
date on which the Lower House first sits after its reconstitution, 
But if the Lower Plouse approves by resolution before the expira- 
tion of the said period of thirty days, the Proclamation continues 
to be effective for a period of six months from the date of passing 
of the second of the resolutions approving the Proclamation un- 
der Cl. (3) of Art. 356. 

Proclamation of Emergency Distinguished from Proclama- 
tion of Failure of Constitutional Machinery in a State 

The two types of Proclamations differ not only as to the 
grounds leading to the Proclamation but also to the effects. 

According to Basu, "the right to move the Courts for enforce- 
ment of fundamental right would not be affected in case of a 
Proclamation of failure of constitutional machinery but is liable 
to be suspended in case of Proclamation of Emergency (Art. 
259), On the other hand, while the object of a Proclamation of 
Emergency is to confer greater powers of control upon the Union 
authorities the State authorities would not cease to function. In 
case of a Proclamation of failure of constitutional machinery, on 
the other hand, the Government of the State concerned or some 
part of it would be superseded by the Union (Art. 356(1) ). In 
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short, Arts. 352-3 merely gives the Union concurrent powers of 
legislation and administration as regards State affairs while the 
State authorities continue to function; Art. 356 enable the Union 
to suspend the State Legislature altogether and the State Exe- 
cutive in whole or in part."’ [Commentary on the Indian Consti- 
tution, Vol. Ilj. 
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AMENDMENT OF THE CONSTITUTION 
(Art, 368) 

The reason for introducing this provision in our Constitution 
is to introduce an element of flexibility in the Constitution. In 
the words of Pandit Nehru, “While we want this Constitution to 
be as solid and permanent as we can make it, there is no perma- 
nence in Constitutions. There should be a certain flexibility. If 
you make anything rigid and permanent, you stop the Nation^'s 

growth, the growth of living, vital organic people In 

any event we could not make this Constitution so rigid that it 
cannot be adopted to changing conditions. When the world is in 
turmoil and we are passing through a very swift period of transi- 
tion, what we may do today may not be wholly applicable to- 
morrow/' Accordingly, our Constitution lays down three distinct 
modes for amendment of its different provisions 

I. A very large number of provisions are open to alteration 
by the Union Parliament, by a simple majority, namely, the mat- 
ters referred to in Arts. 4 169 and 240. These matters will not 
be treated as “amendments of the Constitution." 

II. In the case of a few matters relating to the federal 
structure of the Constitution a special mode is prescribed, name- 
ly, that the Bill for amendment must be passed by a two-thirds 
majority of the members of each House present and voting then, 
and ratified by the Legislatures of half of the States. 

III. The remaining provisions of the Constitution shall be 
liable to be amended by Parliament by a majority of two-thirds 
of the members of each House present and voting, provided such 
majority exceeds fifty per cent of the total membership of that 
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EPILOGUE 

From the foregoing provisions of the Indian Constitution 
we can only conclude that our Constitution leans heavily to- 
wards the unitary nature. A unified citizensliip, independent 
judiciary, provisions for unification in financial matters, the 
Centre stepping in State matters in emergency and national in- 
terest— -are all pointers to a unitary form of Government rather 
than a true federation. Of course, we have got to consider the 
aims of a federal constitution and we can only say that the aim 
is GOOD GOVERNMENT suited to the needs of the people 
of the country. The important question is whether our Cons- 
titution has provisions which would suit the needs of our coun- 
try. From what we have seen above we may answer this ques- 
tion in the affirmative. Our needs are supreme, more so since 
independence. Our federation was an imposed federation by a 
foreign Government at the time when the power was divided— 
a background which is peculiarly noticeable in our Constitution. 
The American, Canadian, and Australian Constitutions are real 
Federations coming together for defence or economic reasons. 
Ours is a reverse process and our Constitution of 1950 is a faith- 
ful reproduction of the Government of India Act, 1935, but with 
reference to the needs and circumstances of our country. Look- 
ing to the needs of our country, the historical background, our 
divisions, our minorities, our races and various complicated bo- 
dies, it was inevitable that in order that our country may pro- 
gress, the Centre should have large powers and should be able 
to step in difficult times. But the States are not always sub- 
ject to the Centre. A written Constitution is one thing, the 
exercise of powers is quite another. In course of time as we de- 
velope our responsibilities and produce men who would build up 
a true parliamentary government, the States will build them- 
selves up and the control of the Centre will be lessened. The 
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No ratification by the State Legislatures will be required for 
these amendments. 

There is no provision in our Constitution which cannot be 
amended and Parliament may, by passing the Constitution Am- 
endment Act, in compliance with the requirements of Art, 368, 
amend even Act. 368 itself. 

Until December, 1955, the Constitution has been amend- 
mented five times of which the First and the Fourth Amendment 
Acts have made vital changes with regard to the fundamental 
rights enumerated in our Constitution. 

Procedure for amendment of the Constitution. Art. 368 
prescribes a special procedure in case this Constitution Act has 
to be amended. There are four steps laid down for this purpose. 

( 1 ) An amendment of the Constitution may be initiated by 
the introduction of a Bill for that purpose in either House of 
Parliament 

(2) When the Bill is passed in each House by a ma- 
joiity of the total membership of that House and by majority of 
pot less than two-thirds of the members of that House present 
and voting, it shall be presented to the President for his assent, 

(3) Upon receiving such assent, the Constitution shall 
stand amended in accordance with the tenns of the Bill. 

(4) If such amendment seeks to make any change in Art, 
54 (Election of President); Art. 55 (Manner of Election of Pre- 
sident); Ai“t. 73 (Extent of Executive power of the Union); Art. 
162 (Extent of Executive power of State); Art. 251 (High Courts 
for States in Part C of the First Schedule); Chapter 4 of Fart V 
(The Union Judiciary); Chapter 5 of Part VI (The High Courts 
in States); Chapter 1 of Part XI (Legislative relations); The re- 
presentation of States in Parliament; such amendments shall also 

g require to be ratified by the Legislatures of not less than one- 
half of the States specified in Part A and B of the First Sche- 
dule by resolutions to that effect passed by those Legislatures 
before the Bill making provision for such amendments is pre- 
sented to the President for assent. 
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Parliamentary form of Government has functioned well both at 
the Centre and the States and for the development of our coun- 
try our Constitution is very good. 

Every Constitution that we have studied so far has some 
aim or in some way depicts the aspirations of the people. Our 
Interest in any Constitution should be from the point of view 
of the aims and aspirations tried to be fulfilled and to what 
extent that Constitution has succeeded in helping the people in 
realising those aims and aspirations. From the point of view 
of our country it would be too premature to give an opinion 
on tliis point. But at the same time our Constitution tries to 
fulfil the aims and aspirations of the people of our country. 

The first and foremost aim in a democracy is the STATE, 
that is, A RESPONSIBLE DEMOCRATIC STATE having Gov- 
ernment by majority party and all forms of a responsible gov- 
ernment. But democracy is more of the spirit rather than of 
form, and it is our duty to imbibe that spirit. We have got to 
believe in the freedom of the individual, cultivate respect for 
law and also accept that a large majority should carry on legisla- 
tive activities and use its power with the active acquiescence of 
the majority of the people. 

The second aim and aspiration that we have embodied in 
our Constitution is the establishment of a ""secular state’". We 
have equality of law, single citizenship, with all rights and ob- 
ligations conferred on the people without any discrimination 
of race, colour, creed and caste. 

The third aim and aspiration is the establishment of an in- 
dependent judiciary, which has been entrusted with the noble 
task of protecting the rights given to the citizens under the Cons- 
titution. This is a striking departure from tlie English Constp 
tution, for the Parliament in England can pass any Act and the 
Judiciary cannot pass a corrective. In our country the Consti- 
tution is supreme and sovereign and Parliament cannot encroach 
upon or touch the rights, much less the fundamental rights of the 
citizens and the provision of an independent judiciary has been 
made to carry into effect this aim and aspiration. 

The fourth and the final aim and aspiration and perhaps the 
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most important is that our State should be a "WELFARE 
STATE”. The Constitution has no doubt made ample provi- 
sions for legal justice, but ninety-nine per cent of the people 
do not go to the Courts for the establishment of this right. Far 
important is the social and economic justice, which our Constitu- 
tion has provided in the form of Directive Principles. If these 
Principles are properly realised, in the form and spirit as they 
are intended to be realised, our country will certainly become 
a Welfare State based on principles of Socialism, in the true 
sense of the word. It is not possible to achieve these aims all 
atonce, but it is no doubt true that the functioning of these de- 
mocratic principles will depend on how and in what manner and 
order we select these "Directives" and what efforts we put in to 
fulfil the principles laid down in those "Directives". Through 
our Constitution we must strive to give social and economic jus- 
tice to the people. Today democracy itself is on trial and it 
can succeed if we can ensure social and economic justice to the 
people of this country. This justice will be the measure of 
success or failure of our Constitution. People have not yet rea- 
lised their rights fully as well as the machinery to work these 
rights, but with the spread of education more and more people 
will try to do so and if our Constitution fails to establish social 
and economic justice it will fail entirely to evoke respect in the 
minds of the educated masses of this country. 

It is not possible to frame a Constitution which can be theo* 
retically and academically perfect. Our Constitution has worked 
very satisfactorily so far" and it contains very healthy and hope- 
ful elements which would enable this infant democracy 
to grow and flourish to its full height and stature. It has stood 
the test of "partition and after ", when disruptive tendencies were 
rampant in this country, and it has stood firm and has shown 
itself to be a very stable constitution, as good and true as other 
federal constitutions of the world. In the words of Prof. Ivor 
Jennings, ""One must not exaggerate. The Constituent Assem- 
bly has given India a machine which ought to work. It is based 
upon the experience of a people who, whatever their other de- 
fects may be, do know how to govern themselves. In due course 
India will probably find, as the Irish did very quickly, that it is 
the machine and the background of public opinion which mat- 
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ter. The frills and furbelows of a Constitution are as unneces- 
sary as those of fashions. What is more, like those of fashion 
they cost money. constitutional lawyer who wants a simple, 
spartan Gonstitution is perhaps as disloyal to his profession as 
a sari designer who insists on plain georgette. He must confess, 
tlioiigh, that a Constitution works best when it discourages cons- 
titutional lawyers from breeding.’' {Some Characteristics of the 
Indian Constitution) . 



UNIVERSITY QUESTIONS 

Note : I have given here few important questions set at the 
Examinations of different Universities in the State of 
Bombay for the guidance of the students only. These 
questions have been printed here with the kind permis- 
sion of the different Universities. 

How does the Constitution of India achieve the idea of so- 
cial, political and economic justice as set up in the preamble. 

What are the provisions which try to establish a socially just 
society? [Please refer to the Epilogue]. 

Write a short note on Preamble of the Indian Constitution. 
What are the salient features of the Indian Constitution ? 

It is said by Basu that the Indian Constitution is partly rigid, 
largely flexible. Do you accept this description of the Consti- 
tution? Give reasons for holding that the Indian Constitution 
is "largely flexible”. 

Union and its Territory 
Write short note on formation of a new State. 

Discuss the provisions regarding the re-organisation of States 
in the Indian Constitution. 

Citizenship 

State the provisions of the Constitution regarding acquisition, 
retention and loss of citizenship of India. 

What are essentials for citizenship under the Indian Constitu- 
tion ? 

Discuss the provisions of the Indian Constitution regarding citi- 
zenship. 

A, who has migrated to India from Pakistan on the 29th July 
1948, claims to be a citizen of India from the date of the com- 
mencement of the Constitution. Is his claim valid ? State in 
details the rules governing the loss of citizenship of India. 

Fundamental Rights 

What are fundamental' rights guaranteed under the Constitu- 
tion ? 

Discuss : Eight to Equality under the Constitution. 

Discuss in what manner "Eight to Equality” is guaranteed un- 
der Indian Constitution. 

What is ‘discrinamatiotf ? State the provisions in the Constitu- 
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tion with regard to 'prohibition of discrimination on certain 
grounds/ 

Write short note on abolition of titles. 

How is the "Right to Freedom’^ guaranteed under the Indian 
Constitution ? 

Discuss the provisions in the Constitution forbidding retro- 
spective criminal legislation and double punishments for the 
same offence. 

"No person shall be deprived of his life or personal liberty ex- 
cept according to procedure established by law.'’ Comment. 

"Art. 22 of the Constitution makes provision for protection ag- 
ainst arrest and detention in certain cases.” Explain fully (a) the 
scope of and (b) the limitation of this protection. 

Write short note on "Right against exploitation . 

Discuss right to freedom of religion guaranteed under the con- 
stitution. 

Discuss right to education guaranteed under the Constitution. 

'"No person shall be deprived of his property save by authority 
of law”. Comment 

Discuss right to property guaranteed under the Constitution. 
Explain the writs of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari. Under what circumstances they are 
available. 

Write short notes on : Certiorari and Prohibition. 

Write short note on Prerogative writs. 

Mention and briefly explain the various writs issuable under the 
Indian Constitution. Who may issue them ? 

What are the remedies for the enforcement of fundamental ri- 
ghts guaranteed under the Constitution ? 

Write short note on Quo Warranto. 

Directive Principles 

Explain the directive principles of state policy. 

State very briefly the scope and utility of the Directive Princi- 
ples. Can they override the provision relating to the fundamen- 
tal rights ? 

Explain the distinction between JTundamental Rights and Di- 
rective Principles of state poKcy.” 



232 


ELEMENTS OF CONSTITUTIGNAL LAW 


The Union. Executive 

Discuss the position o£ the President in the Constitution. 

Discuss the election, qualifications and duties of the President of 
';:lndia-:v' 

What qualifications are required for the office of the President? 

"Though India is described as a 'sovereign democratic republic, 
it might also be described as a constitutional monarchy without 
a monarch.’ —Sir Ivor Jennings. Comment on the statement with 
reference to the powers and functions of the President. 

State the provisions of the Indian Constitution on President’s 
executive powers. 

Discuss elgislative powers of the President. 

To what protection are the President, the Governors and the 
Rajpramukhs entitled to, in the matter of civil or criminal pro- 
ceedings against them? 

Write short note on Impechment of President. 

What are the powers and duties of the Vice-President of India. 
Write short note on Vice-President. 

Discuss the position of the Council of Ministers of the Union. 

Give a summary of the provisions of the Constitution relating 
to the appointment, selection, and dismissal of the Prime Mini- 
ster at the Centre and Chief Ministers in the states. Has the 
Constitution laid down the qualifications which a person must 
possess before being appointed to the office of a minister at the 
centre or in the class "A’ and "B’ States ? If 'Yes’, enumerate 
‘them. 

Discuss the duties of the Prime Minister. 
vVrite short note on Prime Minister. 

Write short note on Attorney General of India. 

The Union Legislature 

Write short note on the Speaker of the House of People. 

What are the disqualifications for membership of Parliament ? 
If a c|uestion arises as to whether a member has become subject 
any of the disqualifications how is the question solved ? 

What are the disqualifications of membership of Parliament ? 

Discuss the Privileges and immunities of Members of Parliament. 
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, Liegislative Procedure: 

Explain .the legislative procedure regarding Bills other than 
money. Bills" in :Parliament. 

Explain the legislative procedure relating to Bills in Parliament 
■with special reference to Money . Bills. ’ 

Explain the legislative procedure in Parliament with regard to 
:m.oney bills. , ' ' 

Give a brief account of the provisions in the Constitution with 
regard to 'assent' to bills passed by the Parliament and the State 
Legislatures. 

State fully the legislative procedure in financial matters in Par- 
liament of the Union of India. 

Expln. the procedure in financial matters in the Union of India. 
Write short note on Annual Financial Statement. 

Write short note on Appropriation, 

The Union Judiciary 

Give a clear account of the constitution and functions of the 
Supreme Court of India. 

What are the qualifications for appointment as a Judge of the 
Supreme Court? How is the appointed and how may he be 
removed. 

Write short note on Ad Hoc Judges. 

Write short note on the Court of Record. 

Discuss the original jurisdiction of the Supreme Court. 

Expln. the appellate jurisdiction of the Supreme Court of India, 
in relation to civil and criminal matters. 

State fully the powers of the Supreme Court in matters of 
.appeal. 

Write short note on consultative jurisdiction of Supreme Court. 
Write short note on Advisory Jurisdiction of the Supreme Court. 

Comptroller & Auditor-General of India 
Write short note on Comptroller and Auditor-General. 

Part States'-;;:: 

Expln. briefly the Constitution of Executive in Part A States. 

What is the procedure laid down in the Constitution for the 
appointment of Governor. 

What are the legislative powers of Governor of State ? 
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Write short note on power of the Governor to promulgate 
ordinances. 

Council of Ministers 

"'There shall be a Council of Ministers with the Chief Minister 
at the head to aid and advise the Governor in the exercise of his 
functions except in so far as he is by or under this Constitution 
required to exercise his functions or any of them in his discre- 
tion.” In the light of this statement discuss the position of the- 
Governor of r State in relation o his Council of Ministers. 

Discuss the duties of the Chief Ministers qf a State. 

The State Legislature 

Write short note on Second Chamber in the States. 

Write short note on abolition and creation of Legislative 
Councils. 

The High Courts in the States 

What are the provisions regarding jurisdiction and powers of 
the High Courts. 

Under the new Constitution what are the powers of the High 
Court in the State. 

Discuss supervisory powers of High Courts over the Sub-ordi- 
nate Courts. 

Expln. the powers of the High Courts, regarding superinten- 
dence and transfer of cases. 

State the provisions about the power of superintendence which 
every High Court has over all courts and tribunals within its 
territorial jurisdiction. Is this power merely administrative or 
judicial also? 

State has the power of (a) appointment (b) removing from 
oiBce the judges of High Court in part W and "B' States. What 
are the conditions of appointment and qualifications ]irescribed 
by the Constitution for the office of a Judge of High Court 
of a State. 

What are the rules for appointment and removal of the office 
of Judges of High Court. 

State the provisions regarding the appointment of Dist. Judges 
and other Subordinate Judges. ^ 

Advocate-General 

Write short note on the Advocate-General for the State. 
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and Fart ‘C States 
Write short note on Raj Pramukh. 

What are the Provisions of the Constitution regarding Consti- 
tutional status of the Stae of Jammu and Kashmir. 

State the provisions of the Indian Constitution on Presidents 
powers with respect to ‘C’ States. 

How are Part /C’ States governed ? 

RelatioiiLS between the Union and the States 

Discuss the setatem^nt "'a State Legislature in India is not a 
delegate of the Union Parliament”. If you do or do not agree 
with this view give your reasons. 

Explain the Legislative relations between the Union and the 
States. 

Discuss the scheme of distribution of Legislative powers bet- 
ween Union and States. When can Parliament legislate in a 
matter in State List or for two or more states? What is the 
effect of inconsistency between laws made by Paiiiamen and 
laws made by State I^egislatures. 

What are the legislative powers of Parliament with regard to 
matters relating to States? 

Discuss the scheme of the distribution of legislative powers bet- 
ween Union and States. When can Parliament legislate in mat- 
ter in State List ? 

Write short note on residuary powers of legislation. 

What are the provisions with regard to inconsistency between 
laws made by Parliament and laws made by the legislatures of 
States. 

Discuss Administrative relations between Union and States.. 

Co-ordination Between States 

Write short note on Inter-State Council. 

Finance, Property, Contracts and Suits 
Write short note on Contingent fund. 

How is distribution of revenues between Union and States 
made ? 

What are the provisions of the Constitution with regard to the 
appointment of a "Finance Commissiom' and the recommenda- 
tions made by it. 

Write short note on Finance Commission. 
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What are the duties and functions of the Finance Gommission, 

Expln. the Constitution and function of the Finance Commis- 
-sion. 

Write short note on borrowing powers of the Union and the 
States. 

What the the provisions regarding contracts by Government 
and suits by or against Government under the Indian 
Constitution ? 

Write short note on Bona Vacantia. 

Write short note on Escheat 
Write short note on Privy Purse. 

Write short note on Estate Duty. 

Write short note on Corporation tax. 

Trade, Commerce and Intercourse Within India 

What are the restrictions as to imposition of tax by a State on 
the sale and purchase of goods under the Indian Constitution. 

Give a brief account of the provisions of the Constitution with 
regard to (a) 'freedom of Inter State trade, commerce and in- 
tercourse’ and (b) legislation giving effect to international 
agreements’. 

Public Service Commission (Union & States) 

Explain the constitution and function of Public Service 
Commission. 

What are the functions of the Public Service Commission. 

Write short note on the Annual report of the Public Service 
Commission on the work done by them. 

Elections 

Write short note on the functions of the Election Commission. 
Can Courts interfere in election matters? 

Discuss constitution and functions of Election Commission. 
Write shorte on Election Commission. 

Provisions Eelating to Certain Classes 

Write short note on special provisions for the Anglo-Indian 
Community. 

Write short note on Scheduled Castes. 
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Official Language 

Write short note on : —Official Language of the Union. 

Discuss official language of the Union. 

Discuss the Official Language of the Supreme Court and High 
Courts. 

Emergency Provisions 

Discuss briefly the Emei'gency Provisions under the Constitu- 
tion of India. How far do they affect the autonomy of the 
States',?; ■ '' 

What are the emergency provisions under Indian Constitution. 
Expln. the Proclamation of Emergency and its effects. 

Discuss provisions regarding financial emergency. 

What is the safeguard against the failure of constitutional ma- 
chinery in the State? Discuss the provisions in the State? 

Discuss the provisions in Constitution Act. 

Amendmenit of the ConstitutioB 

^'The* Indian Constitution lays down three difierent inodes for 
amendment of different provisions of tthe Constitution.” 

Expln, is any provision of the Constitution immune from cons- 
titutional amendment? 

Discuss provisions regarding amendment of the Constitution. 

What is the procedure laid down for amendment of 
Constitution? 
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THE CONSTITUTION 
OF 
INDIA 
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All Amendments upto December, 1957. 




CHAPTER I 


i' 

i 

■ 

M' • 


PREAMBLE TO THE CONSTITUTION 
Preamble: Provisions of the Constitotioii 


WE, THE PEOPLE OF INDIA, having solemnly re- 
solved to constitute India into a SOVEREIGN DEMO- 
CRATIC REPUBLIC and to secure to all its citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith and 
worship; 

EQUALITY of status and of opportunity; and to pro- 
mote among them all. 

FRATERNITY assuring the dignity of the individual 
and the unity of the Nation: 

IN OUR CONSTITUENT ASSEMBI.Y this twenty-sixth 
day of November, 1949. do HEREBY ADOPT. ENACl 
AND GIVE TO OURSELVES THIS CONSTITUTION. 

Constitutional Importance of Our Preamble 


The aim of our Constitution has been clearly stated in 
the Preamble. It proclaims in the solemn and noble lan» 
gmage the ideals set forth by the framers of our Constitution* 
It indicates the general purposes for which the people ordain- 
ed and established the Constitution. But the Preamble 
cannot be regarded as a source of any substantial powers 
conferred on the government or any of its departments. 
The preamble merely states a purpose, but it is in no way a 
grant of jurisdiction. It does not follow that it has no consti- 
tutional significance. On the contrary, it pronounces the 
very spirit which led our framers to frame this document and 
it incorporates the very spirit :which sustains it and the spirit ^ 
which it' breathes. ‘Tt is the very key to Ihe understanding 
of our constitution”. 

In Gopalan' v. Slate of Madras, it was argued that the 


p 

y 
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preamble should be the guiding star in the interpretation of 
the constitution and that the entire provisions of Part III 
(he* Fundamental Rights), must be construed as being para- 
mount to legislative will. This very wide and unqualified 
interpretation was not accepted by the Supreme Court, !n 
the words of Justice Das, “Ihe glorious preamble to our 
Constitution proclaims the solemn resolve of the people of 
this country to secm*e to all citizens Justice, Social, Economic 
and Political and equality of status and of Opportunity. .... 
The ideal we have set before us in Art. 31 is to evolve a 
State which must constantly strive to promote the welfare of 
the people by securing and making as ejffectively as it may 
be a social order in which economic and political justice 
shall ii>form all the institutions of National 

The Preamble, therefore, is an important part of the 
Act for finding out connotations of the sections and a good 
means for finding out the meaning as it is the key to the 
understanding of our Constitution. In construing the pro- 
visions of the part III of our Constitution it is necessary that 
the higher purpose and the spirit of the preamble as well as 
the constitutional significance of declaration of fundamental 
rights should be borne in mind. But the language of the 
provisions should not be stretched too far for the purpose of 
proving a constitutional theory in disregard of the cardinal 
rule of interpretation of any enactment, constitutional or 
other. The spirit of the preamble should be collected 
primarily from the natural meaning of the words used. 

Analysis of our Preamble 

An analysis of our Preamble shows that it is unique and 
comprehensive in its content and indicates many important 
aspects and^envisages many important ends which the people 
have set out for the new born Republic. It indicates the 
'Source from whi%h the constitution springs and from which 
it -claims its sanction and sanctity. " 

The j^reamble opens with the -words, the people 

of India^h The emphasis here is 'on the word ^people*, which 
means . the sovereignty of. .the people. The presence of 
sovereignty is an attribute of 'eyery' political society or State. 
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According . to Prof. Dicey the' ultimate sovereign in a State 
is not the legislature but the -.electorate'^ ' which by;: 

'chooses> Parliament, and delegates it with 

laws to govern the State. According to Sir John Salmond. 

' sovereignty is divisible and -is capable of " being vested in 
different persons or bodies. This- divisibility of sovereignty 
explains the theory of separation of, powers in a Federal 
■ Gonstitution. ' .Each branch exercises an absolute and : um 
controlled power in its sphere of activity and each is sovereign 
in its respective sphere of . activity. Even from our point of 
view the ultimate political sovereign is the people and that is 
why our Constitution specifically proclaims that aim in the 
Preamble. As Marshall C.J. points out in McCulloch v. 
Maryland^ “the Government proceeds directly from the. 
people, it is ordained and established in the name of the 
people. In form and substance it emanates from the people 
as they are granted by them and are to be exercised directly 
on them and for their benefit. It is Government of all and 
its power is delegated by all and it represents for all and 
acts for all.” 

The words ^^sovereigii democratic republic’^ emphasise 
the independent nature of our State which is now sovereign 
both internally as well as externally. It also, emphasises^ 
the democratic character of our State i.e. it is a State in which 
the people have both a direct and an indirect share in thss 
Government. Further, it is declared to be a Republic which 
means that it is a government where no one holds the public 
power as a proprietary right. All power is exercised for th^ 
common good of the inhabitants or subjects or free citlzem 
at the same time the word emphasises the supreme powe;. of 
the State residing in the body of the people. 

It also seeks to establish, ^^justice, social, economic and 
political^* which is to be secured to all citizens. The words 
liberty, equality and fraternity will always remain eternal 
words, and will always appeal 'to mankind. Our Constitution 
solemnly resolves to securer to all its citizens liberty of thought, 
expression, belief, faith and; worship. It also assures equality 
of status, and 'Opportunity and -'the promotion among all of 
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fraternity thus assuring the : dignity of the individual and res- 
pect for this personality. ■ ; The- words, ■ ol -ihe ■ Nation*:^ 

signify the object of the Constitution which is the unity of the 
country as a whole, thus declaring India as one single unified 
Nation and not a number of States, 
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' , THE UNION AND iTS TERRITORY / 

Provisions of the Constitwtion 

1. ( 1 ) India, that is Bharat, shall be a Union of States. 

(2) The Stales and the territories thereof shall be 
as specified in the First Schedule. 

(3) The territory of India shall comprise — 

(a) the territories of the States. 

(b) the Union territories specified in the First 
Schedule; and 

(c) such other territories as may be acquired. 

2. Parliament may by law admit into the Union, or 
establish, new States on such terms and conditions as it 
thinks fit. 

3. Parliament may by law — 

(a) form a new State by separation of territory 
from any State or by uniting two or more 
States or parts of States or by uniting any 
territory to a part of any State; 

(b) increase the area of any State; 

(c) diminish the area of any State, 

(d) alter the boundaries of any State: 

(e) alter the name of any State: 

Provided that no Bill for the purpose shall be introduced 
in either House of Parliament except on the recommendation 
of the President and unless, where the proposal contained in 
the Bill affects the area, boundaries or name of any of the 
States, the Bill has been referred by the President to the 
Legislature of that State ' for^' expressing its views thereon 
within such period as may .be; specified in the reference ■ or. 
within such further period as the President may allow and 
ifie period so specified or allowed has expired: 
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Laws made under articles 2 and 3 to provide for the amend- 
ment of the First -and the Fourth Schedules and supplementah 
: incidienlal and' cons'equential matters 

. ■' 4 ^' (1) Any law referred to in ■ article : 2 or article 3 
shall contain such provisions for the amendment of the First 
Schedule and the Fourth 'Schedule as may be necessary to 
give effect to the provisions of the law and may also contain 
such supplemental, incidental and consequential provisions 
(including provisions as to representation in Parliament and 
in the Legislature or Legislatures of the State or States affected 
by such law) as Parliament may deem necessary. 

(2) No such law as aforesaid shall be deemed to be 
an amendment of this Constitution for the purposes of article 

368. 

Union and its Temtories — Constitutional Significance 

Before the Reorganisation Act of 1956, India was 
divided into, three distinct categories of States under Parts A» 
B and C. States in Part A were units which were former 
British Indian Provinces, States in Part B were formerly 
Native States governed by Indian Princes and Chiefs, while 
Part C states comprised of units from territories under British 
India and Indian Princes. ' The Part D covered the areas of 
Andaman and Nicobar Islands- -and they were merely called 
territories of the Union of India. Jammu and Kashmir was 
specified as Part B State and formed part of the Indian Union 
according to Art. 1 . But by a special Art. 3 70 it has now 
been placed on a special footing. The power of the Parlia- 
ment to make laws for the said State was limited to matters 
specified therein, the President was given ^ the power, with 
the recommendation of the Constituent Assembly of that 
State, to declare whether the article was to be operative or 
.to what extent it was to Le ■ operative. The Constituent 
Assembly of 'Kashmir' has 'now adopted a new Constitution 
for 'the territory of ' Jammu^ '■ and Kashmir. Thus the old 
classification which ' was • adopted out of political neces- 
sity was' found to be quite 'expenrive. With the passing of 
the ^ States Reorganisation. ;Aet of 1956, read with' the 
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Adaptation of Laws Order 1 of 1956 and the Constitution 
Seventh Amendment Act of- 1956, all the territories have 
now. -been . reconstituted. , 

Under-: Art. 3 Parliament' has power for - forming new 
or changing the territories of the existing 
form a new State by separation of territory or by uniting 
two or more States or parts of States or by uniting any terri- 
tory to be part of any State; increase the area of a State or 
diminish the area, alter the boundaries or name of any State. 
Under the provisions of this article the Andhra State Act 
of 1953, was passed for forming a new State within the then 
existing State of Madras. It was also under the same article 
that a Commission for the reorganisation of States was 
established. 

The Constitution Seventh Amendment Act has made 
very significant changes in the structure of the Indian Union. 
The old classification of Part A, B and C completely dis- 
appears and we have now 14 States and 6 Union Territories, 
as are specified in the First Schedule (see p. ) 
Sovereignty of the Indian Union extends not merely over the 
territories mentioned in the First Schedule but also over 
territorial waters. The President of India by a proclamation 
dated 23rd March, 1956, declared that the territorial waters 
of India extend into the sea to a distance of six nautical miles 
measured from the appropriate base line. 

Arts. 2 and 3 of the Constitution provide for the ad- 
mission or establishment of new States and the formation of 
new States and alteration of areas, boundaries or names of 
existing States, But it also lays down that such a change 
cannot be be made without the recommendation of the 
President and without obtaining the consent of the respec- 
tive States. The procedure laid down in Art. 368 must be 
followed whenever there is the question of the creation or 
admission of a new^ State. . Art. 3 lays down the procedure 
for the exercise of this ■ power. There is a difference bet- 
ween the American and the Indian procedure in the sense 
that the American Constitution -maintains the integrity of the 
in the federal system and lays down that the F^eral 
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‘Llegislatare , alone cannot re-draw the political map of the 
country. But under, the Indian constitution it is provided 
that only those States which are affected in the new set up 
should be consulted before making any change in their 
boundaries. The views of the Legislatures of the State or 
States affected must be obtained but the President is not 
bound to abide by such views. In order to quicken the 
procedure, the Constitution Fifth Amendment Act, 1955 
was passed and the proviso to Art. 3 wa§, accordingly amend- 
ed, thus enabling the President to fix a time limit within 
which States’ Legislatures may be required to communicate 
their views on the Bill for the reorganisation of States to the 
President, as there was a possibility of a State indulging in 
delaying tactics and thus postponing the reorganisation 
almost indefinitely. 

FIRST SCHEDULE 

(Articles 1 and 4) 

I THE STATES 

, Territones 

The territones specified in sub-section (f ) of 
section 3 of the Andhra State Act, 1953 
and the territories specified in sub-seGtipn 
(I) of section 3 of the States Reorgan^ 
tion Act, 1956. 

The territories which immediately before the 
commencement of this Constitution were 
comprised in the Province of Assam, the 
Khasi States and the Assam Tribal Areas, 
but excluding the territories specified in the 
Schedule to the Assam (Alteration of 
Boundaries) Act, 1951. 

The territories which immediately before the 
commencement of this Constitution were 
either comprised in the Province of Bihar 
or v/ere being administered as if they form- 
ed part of that Province, but excluding the 
territories specified in sub-section (I) of 
section 3 'of the Bihar and West Bengal 
(Transfer of Territories) Act, 1956, 


Name 

1, Andhra Pradesh 


2. Assam 


3. Bihar 
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Name Extent 

4. Bombay .. .. The territories specified in sub-section (I) of 

section 8 of the States Reorganisation Act, 

1956. 

5. Keraia .. .. The territories specified in sub-section (I) of 

section 5 of the States Reorganisation Act, 

1956. 

6. Madhya Pradesh .. The territories specified in sub-section (1) of 

section 9 of the States Reorganisation Act, 

1956. 

7. Madras . . . The territories which immediately before the 

commencement of this Constitution were 
either comprised in the Province of Madras 
or were being administered as if they 
formed part of that Province and the terri- 
tories specified in, section 4 of the States 
Reorganisation Act, 1956, but excluding the 
territories specified in sub-section (1) of 
section 3 and sub-section (1) of section 4 
of the Andhra State Act, 1953 and the 

territories specified in clause (b) of sub- 

section (1) of section 5, section 6 and clause 
(d) of sub-section (1) of section 7 of the 
♦ States Reorganisation Act, 1956. 

8. Mysore .. .. The territories specified in sub-section (1) 

of section 7 of the States Reorganisation 

Act, 1956. 

9. Orissa .. .. The territories which immediately before 

the commencement of this Constitution were 
either comprised in the Province of Orissa 

or were being administered as if they 
formed part of that Province. 

ID. Punjab .. The territories specified in section II of the 

States Reorganisation Act, 1956. 

11. Rajasthan .. The territories specified in section 10 of the 

States Reorganisation Act, 1956. 

12. Uttar Pradesh .. The territories which immediately before the 

commencement of this Constitution were 
either comprised in the Province known as 

the United Provinces or were being ad- 
ministered as if they formed part of that 
Province. 

13. West Bengal . . The territories which immediately before the 

commencement of ‘this Constitution were 
gijther comprised in the province of W«s| 
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Name Exierd 

Bengal or were being admsnisiered as if 
they formed part of that Province and the 
territory of jChandernagore as defined in 
clause (c) of section 2 of the Chander- 
nagore (Merger) Act, 1954 and also the 
territories specified in sub-section (I) of 
section 3 of the Bihar and West B*“ngal 
(Transfer of Territories) Act, 1956. 

14. Jammu and Kashmir . . The territory w'hich immediately before the 
Kashmir. commencement of this Constitution was 

comprised in the Indian State of Jammu 
and Kashmir. 

11. THE UNION TERRITORIES 


1. Delhi 


2. Himachal Pradesh 


3. Manipur 


4. Tripura 


5. The Andaman and 
Nicobar Islands. 


6. The Laccadive, 
Minicoy and 
Amindiv Islands, 


The territory which immediately before the 
commencement of this Constitution was com- 
prised in the Chief Commissioner’s Province 
of Delhi. 

The territories which immediately before the 
commencement of this Constitution were be- 
ing administered as if they w^ere Chief 
Commissioners' Provinces under the names 

of Himachal Pradesh and Bilaspur. 

The territory which immediately before the 

commencement of this Constitution was be- 
administered as if it were a Chief Com- 
missioner's Province under the name of 
Manipur. 

The territory which immediately before the 

commencement of this Constitution was be- 
ing administered as if it were a Chief Com- 
missionerV Province under the name of 
Tripura. 

The territory which immediately before the 

commencement of this Constitution was com- 
prised in the Chief Commissioner’s Province 
of Andaman and Nicobar Islands. 

The territory specified in section 6 
of the States Reorganisation Act, 
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Provisions of the Constitution 

Citizenship' at the commencement of the Constitiilion;^^' 'Z 

5. At the t:ommencement of this Constitution, every 
person who has his domicile in the territory of India and”* 

(a) who was born in the territory of India; or 

(b) either of whose parents was born in the territory 
of India; or 

(c) who has been ordinarily resident in the territory 
of India for not less than five years immediately 
preceding such commencement, 

shall be a citizen of India* 

Rights of citizenship of certain persons who have migrated 
to India from Pakistan. 

6. Notwithstanding anything in article 5, a person 
who has migrated tq the territory of India from the territory 
now included in Pakistan shall be deemed to be a citizen of 
India at the commencement of this Constitution if — 

(a) he or either of his parents or any of his grand- 
parents was born in India as defined in the 
Government of India Act, 1935 (as originally 
enacted) ; and 

(b) (i) in the case where such person has so 
migrated before the nineteenth day of July, 
1948, he has been ordinarily resident in the 

of,, India since the date of his migra- 
tion, or 

; the'. ; ' case. ' where''; 

migrated on or after the nineteenth day of July, 

';has','.r beenv,"'regisl^fid?'^;ra$||S;-^ 

India by an officer appointed in that behalf by 
tb? Goveirninent of tjie Pqmimon of India pn 
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an application made by him therefor to such 
officer before the commencement of this Gonsth 
tution in the form and manner prescribed by 

Provided that no person shall be so registered 
unless he has been resident in the territory of 
India for at least six months immediately 
preceding the date of his application. 

Rights of citizenship of certain migrants fo Pakistan. 

7, Notwithstanding anything in articles 5 and 6, a 
person who has after the first day of March, 1947, migrated 
from the territory of India to the territory now included in 
Pakistan shall not be deemed to be a citizen of India: 

Provided that nothing in this article shall apply to a 
person who, after having so migrated to the territory now 
included in Pakistan, has returned to the territory of India 
under a permit for resettlement or permanent return issued 
by or under the authority of any law and every such person 
shall for the purposes of clause (b) of article 6 be deemed 
to have migrated to the territory of India after the nineteeth 
day of July, 1 948. 

Rights of citizenship of certain persons of Indian origin 
residing outside India. 

8. Notwithstanding anything in article 5, any person 

who or either of whose parents or any of whose grand- 
parents was born in India as defined in the Government of 
India Act, 1935 (as originally enacted), and who is ordi- 
narily residing in any country outside India as so defined 
shall be deemed to be a citizen of India if he has been 
registered as a citizen of India by the diplomatic or consular 
representative of India in the country where he is for the 
time being residing on an application made by him therefor 
to such diplomatic or consular representative, whether before 
or after the commencement of this Constitution, in the form 
and manner prescribed by the Government of the Dominioi^ 
pf Ipdifi Of Gpv^fnme|i|' of ' 
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Bot:;to'^ 

9. No person shall be a citizen of India by virtue of 
article 5, or be deemed to be a citizen of India by virtue of 
article 6 or article 8, if he has voluntarily acquired the 
citizenship of any foreign State. 

Continuance of the rights of citizenship, 

10. Every person who is or is deemed to be a citizen 
of India under aity of the foregoing provisions of this Part 
shall, subject to the provisions of any law that may be made 
by Parliament, continue to be such citizen. 

Parliament to regulate the right of citizenship by law. 

11. Nothing in the foregoing provisions of this Part 
shall derogate from the power of Parliament to make any 
provision with respect to the acquisition and termination of 
citizenship and all other matters relating to citizenship. 

Constitutional importance of the Provisions on citizenship. 

Our Constitution in Arts. 5-1 I does not lay down 
detailed provisions for the acquiring and termination of 
Indian citizenship but Parliament under the power given to 
it has now passed the Citizenship Act (Act 57) of 1955. 

The Indian Constitution, unlike other Federal Consti- 
tutions recognises only one type of citizenship for the whole 
of India. There is nothing like a double citizenship as is 
prevalent in America. Benefitting from the experiences of 
the United States in this direction we have adopted the prin- 
ciple of single citizenship which is intended to arrest the 
delerious effects of double or dual allegiance. 

Under the provisions of Arts. 5-11 some are bom 
citizens, while some acquire citizenship. Citizenship carries 
with it various rights and obligations which only belong to 
the citizens of that country* The most important aspect of 
citizenship is that every citizen owes allegiance to his State 
and the State owes a duty to protect the life, liberty and the 
property of its citizens. Citizens are members of a political 
community who submit themselves to the dominion of 
Government for the promotion of general welfare and also 
their individual rights. Our constitution only defines the 
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group of persons who will be or will be deemed to be citi- 
zens of India at the- commencement of the- iCdnstitnIion 
The Indian Citizenship Act has made provisions for future 
■citizemMp as' also for the termination of citizensMp. : ^ 

Under the Indian Citizenship Act, 1955, there are five 
distinct modes of acquiring Indian citizenship, viz, ( ! ) citi» 
.zensWp. by birth; . (2) by descent;.. , (3), by registration;-' 
by nationalisationi and (5) by incorporation . of ierritory,. ' 

T.. . Citkenship,' by Birth. Every ,pef son; Torn .in .'India 
on or after 26th January, 1950 shall be a citizen of India 
by birth. But if at the time of Kis birth his father possess- 
ed such immunities from suits and legal process, as is given 
to an envoy or foreign sovereign or any person who is accre- 
dited to the President of India and he is not a citizen of 
India, or his father is an enemy abroad and the birth occurs 
in a place when under occupation by the enemy he shall 
not be deemed to be a citizen by virtue of his mere birth 
in India at that time. 

;;y'.Cpkeiiii^ Descscut : ■ A; .' person:' ■ who ■ 'is : born 

outside India on or after 26th January, 1950 shall be a 
citizen of India at the time of his birth. But if the father of 
such a person was a citizen of India by descent only that 
person shall not be a citizen of India by birth as above 
unless his birth has been registered at the Indian Consulate 
within one year of his birth or the commencement of this 
Act, whichever is later or with the permission of the Cen- 
tral Government after that period or unless his father is at 
the time of his birth in the service of the Government of 
India. Any person born outside undivided India who was 
or was deemed to be a citizen of India at the commencement 
of the Constitution shall also be deemed to be a citizen of 
India by descent only. 

, Citkendhip by Registration: Subject to restrictions 
a,nd ..conditions that may be prescribed,; the appropriate autho- 
rity. may register a person who is^ not already such a citizen 
by virtue of ^ any other provisions' of the Citizenship Act', as 
a citizen, of Jndia on application made by such a person- who ^ 
ja not. already, a n; citizen. ■ Such '.'a;' person must belong -to one 
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of the following categories:' • 

(a) persons of Indian origin who are ordinarily re- 
sident in India and have been so resident for 
6 months immediately before making an appli- 
cation for registration, 

(b) persons of Indian origin who are ordinarily, resi-' 
dent in any country or place outside undivided 
India, 

(c) women who are or have been married to citizens 
of India; 

(d) minor children of persons who are Indian citi- 
zens; and 

(e) persons of full age and capacity who are citi- 
zens of one of the countries of the Common- 
wealth, viz. U.K., Canada, Australia, New 
Zealand, South Africa, Pakistan, Ceylon, Rho- 
desia and Ireland. But such persons of full age 
must take the oath of allegiance before regis- 
tration. 

Persons who have been removed from or deprived of 
Indian citizenship or whose citizenship has been terminated 
shall not be registered without the order of the Central 
Government. 

4. Citizenship by Naturalisation: A person can apply 
for grant of naturalisation if he is of full age and capacity. 
He should not belong to the countries specified in the 
Schedule. He must also satisfy the following conditions: — 

(a) he should not be a subject or citizen of a coun- 
try where citizens of India are prevented by 
law or practice of that country from becoming 
subjects or citizens of that country by naturali- 
sation I 

(b) he should h;^ve renounced his citizenship of his 
• 'previous country, and notified such renunciation 

to ' the Central .Government : 

(c) ' he should be reriding in India- or should be in 

the service of' the Government of India or partly^ 
one or the other for a full period of twelve 
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montlis immediately preceding the date of the 
application ^ 

during the 'period of seven years immediately 
preceding the above period of twelve months, ^^ h 
should have resided in India or should have 
been in service of Government of India or partly 
in one or the other for a period of four years 
in the aggregate; 
he should be of good character; 
he should have adequate knowledge of a Ian* 
guage specified in the Seventh Schedule to the 
Constitution: and 

he should intend to reside in India or enter into 
or continue in Government service or serve an 
International Organisation of which India is a 
member or under a society, company or body of 
persons established in India. 

Even if a person does not comply with all or any of 
the above conditions he can still acquire citizenship by natu* 
ralisation if in the opinion of Central Government he has ren- 
dered distinguished service to the cause of science, philosophy, 
art, literature, world peace, or human progress in general. 

5. Citizenship by Incorporation of Territory: If a 
territory becomes a part of India, the Central Government 
may by notification specify who shall be citizen of India by 
reason of such incorporation. 

Termination and deprivation of Citizenship 
By virtue of Sec. 9 of the Citizenship Act, if a person 
voluntarily acquires citizenship of another country, he ceases 
to be a citizen of India. This section is analogous to Art. 
9 of the Constitution which says that no person shall be a 
citizen of India by virtue of Art. 5, or be deemed to be 
a citizen of India by virtue of Art. 6 or Art. 8, if he has 
voluntarily acquired the citizenship of any foreign State. 

The Central Government may also deprive a person 
of Indian citizenship for grounds mentioned in Sec. 1 0 of the 
Act after .making due ihquiry :m'4he matter, ■ ■■ ■ 


(d) 

(e) 
(0 

(g) 



CHAPTER IV 


FUNDAMENTAL RIGHTS 

General Provisiom regarding FundaiBeiiilal Rights 

12. In this Part, unless the context otherwise requires, 
**the State” includes ifhe Government and Parliament of India 
and the Government and the Legislature of each of the 
States and all local or other authorities within the territory 
of India or under the control of the Government of India. 
Laws inconsistent with or in derogation of the rundamental 
rights. 

13. ( 1 ) All laws in force in the territory of India 
immediately before the commencement of this Constitution, 
in so far as they are inconsistent with the provisions of fSiis 
Part, shall, to the extent of such inconsistency, be void. 

(2) The State shall not make any law which takes 
away or abridges the rights conferred by this Part and any 
law made in contravention of this clause shall, to the extent 
of the contravention, be void. 

(3) In this article, unless the context otherwise 
requires,*— 

(a) ”law” includes any Ordinance, order, bye-law, 
rule, regulation, notification, custom or usage 
having in the territory of India the force of 
law; 

(b) “laws in force’* includes laws passed or made 
by a Legislature or other competent authority 
in the territory of India before the commence- 
ment of this Constitution and not previously re- 
pealed, notwithstanding that any such law or 
any part thereof may not be then in operation 
either at all or in particular areas. 

Some Constitutions have made no declaration of funda- 
mental rights as they are enibodied in our Constitution for 
these rights are only secured by the decisions of the Courts 
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extended or conferred by the habeas corpus act. The Courts 
in all countries have the inherent power of protecting the 
individual against the tyranny of the Executive, but quite 
often they are powerless against legislative despotism. 

The incorporation of fundamental rights in a constitu- 
tion is for the purpose of preserving certain fundamental 
human rigSits which are not only protected by the State but 
in which the State has perhaps no right to interfere. The 
purpose of such rights is “to withdraw,, certain subjects from 
the vicissitudes of political controversy, to place them be- 
yond the reach of majorities and officials and to establish 
them as legal principles to be applied by the courts. One’s 
right to life, liberty and property, to free speech and free 
press, freedom of worship and assembly and other funda- 
mental rights may not be submitted to vote. They depend 
on the outcome of no elections.” (Justice Jackson). 

Our Supreme Court Judges in their different decisions 
have explained the nature of fundamental rights with almost 
equal force and clarity as some of the American Judges, 
Kania C. J. in Gopalati v. the State of Madras has pointed 
out, “Fundamental rights are express constitutional provisions 
limiting legislative power and controlling the temporary will 
of a majority by a permanent and paramount law settled 
by the deliberate wisdom of the nation.” Mahajan J. in 
Bohman Behram v. the State of Bombay, “These funda- 
mental rights have not been put in the constitution merely 
for individual benefit, though ultimately they come into ques- 
tion in considering individual rights. They have been put 
there as a matter of public policy and the doctrine' of waiver 
has no application to provisions of law which have been 
embodied as a n]iatter of constitutional policy.” 

Unlike the American Constitution, these provisions are 
very detailed and some of the peculiarities necessitated by 
special social, economic and political conditions and circum- 
stances have been incorporated in Part III of our constitution. * 
Further, the right to move the Supreme Court for the enforce- 
•■ment -of ^'fundamentaTTrghti'fe in' itself a* fundamental right, 
.that is, Art*r ilselfca'^fimdamental ■ right granted to the 



t'UNDAMENTAL RIGHTS 


:2if 

citizens for the enforcement of the fundamental rights — a 
provision not to be found in the American Constitution. 
These rights are the vital features of our Indian Democratic 
Republic, based on the ideals proclaimed in the Preamble. 
Any existing law or any future law which is inconsistent with 
these fundamental rights would be void to the extent of 
that inconsistency. Moreover, fundamental rights are appli- 
cable to all citizens and groups without any discrimination for 
the Advisory Committee on fundamental rights significantly 
observed that fundamental rights of the citizens of the Union 
would have no value if they differed from group to group 
or unit to unit or were not uniformly enforceable. But 
Parliament has power to amend any of these rights by special 
procedure prescribed under Art. 368 and also when there 
is an emergency the operation of these fundamental rights 
can be suspended by the President. Some of the funda- 
mental rights are guaranteed to the Indian citizens only, while 
others are guaranteed to every one residing in the territory 
of India, e.g. freedom of expression, freedom of association 
and of movement are guaranteed to citizens, while those 
relating to protection of life, liberty and property are guaran- 
teed to all persons in the territory of India, i.e. Arts. 16, 19, 
29 and 30 are limited to citizens while the remaining articles 
in Part III are applicable to citizens and aliens alike. 

Under Art. 1 2, the expression “State” has been given 
a very wide connotation with respect to the fundamental 
rights and is defined to include: — 

( I ) the Government and Parliament of India, 

(2) the Government and the Legislature of each of 

:th^; ; V'.,'. V.. ;■■■ . ■ 

(3) all local authorities, and 

(4) other authorities within the territory of India or 
under the control of the Government of India. 

From .this it follows that fundamental rights would not 
only bind the actions of the Central and the State Legisla- 
tures, but even of The authorities or tribunals including Muni- 
cipalities, District Boards, Pqrt-^Trusts and Panchayats; -The 
benefits of the fundamental rights are extended even outside 
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the territory of India which is under the control of Govern- 
ment of India for the time being. Therefore, if mandatory 
and trust territories are placed under the control of the 
Government of India by the U.N.O., the people of those 
territories would also get the benefit of our fundamental 
rights* This proves that the framers of the Constitution had 
no intention to discriminate between Indian nationals and 
the people belonging to other countries who were for the 
time being under the control and administration of India. 
The Madras High Court has, however, held that Universities 
cannot be regarded as the proper authorities which can ex- 
ercise governmental functions. This would also exclude 
natural or juristic persons who are not regarded as instru- 
mentalities of the government. Any other institution main- 
tained by the State will not also come within the purview 
of Arts. 1 2 and 15(1). 

Article 13 

Art. 1 3 declares that all laws, customs and usages 
which are inconsistent with the Constitution are void. Bad 
practices and usages die very slowly, but here they are just 
made void. It is felt that the construction upon this article 
by the Supreme Court in Keshavan Madhavan v. State of 
Bombay, A.LR. 1951, falls short of the true meaning of 
Art. '1:3. In this connection. Das J. in the same case has 
pointed out, “As the fundamental rights became operative 
only on and from the date of the Constitution, the question 
of inconsistency of the existing laws with those rights must 
necessarily arise on and from the date those rights came into 
being. It must follow that Art. 13 (i)^ can have no retros- 
pective effect but is wholly prospective in its operation. It 
should also be noted that article 1 3 (i) does not in turn 
make the existing laws which are inconsistent with the fun- 
damental rights void ab initio or for all purposes. They 
are void only to the extent they come into conflict with the 
fundamehtal rights. In 6iher words, on and after the com- 
mencement of the cotistitutiotl, tio existing law will be per- 
mitted to stand in the way 6f the exercise of any of the 
fundamental rights. Therefore,' the voidness of the existing 
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law is limited to the future exercise of the fundamental 
rights/* 

Further, Art. 13(i) cannot also be read as obliterat- 
ing the entire operation of inconsistent laws, or to wipe them 
out altogether from the Statute Book, for to do so would 
be to give them retrospective effect, which as we have said 
above, they do not possess. Such laws exist for all past 
transactions and for enforcing all rights and liabilities accru- 
ed before the date of the constitution.** 

Thus according to the Supreme Court art* 13 is prospec- 
tive and not retrospective. The constitution has no retros- 
pective operation to invalidate that part of the proceeding 
that has already been gone through, but the constitution 
does not permit the special procedure to stand in the way of 
exercise or enjoyment of post-constitutional rights and must, 
therefore, strike down the discriminatory procedure if it is 
sought to be adopted after the constitution came into ope- 
ration. 

In the same Art. the word ‘law’ must be taken to mean 
rules or regulations etc. made in the exercise of ordinary 
legislative power and not amendments to the constitution 
made in Ae exercise of constituent power. With regard to 
questions whether a bye-law of a co-operative society. 
Industrial Award, or Rules of Admission of Students in a 
particular college are laws as defined in Art. 13(3), it was 
held that all these cannot be considered as ‘law* in the sense 
as it is understood in Art. 13. 

PARTICULAR RIGHTS 
Provisions of the Constitution 
1* RIGHT TO EQUALITY 
Equality before law, 

14* The State shall not deny to any person equality * 
before the law or the equal protection of the laws within 
the territory of India. 

Prohibition of ^dlscriminalioii ^ on grppiid^ of rel%ion^ racoi , 
sex 'or place of birth# ■ , ■ ■ 
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15. ( 1 ) The State shall not discriminate against 
any citizen on grounds only of religion, race, caste, sex, place 
of birth or any of them, 

(2) No citizen shall, on grounds only of religion, race, 
caste, sex, place of birth or any of them, be subject to any 
disability, liability, restriction or condition with regard to — 

(a) access to shops, public restaurants, hotels and 
places of public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and 
places of public resort maintained wholly or 
partly out of State funds or dedicated to the 
use of the general public. 

(3) Nothing in this article shall prevent the State from 
making any special provision for women and children. 

(4) Nothing in this article or in clause (2) of article 
29 shall prevent the State from making any special provision 
for the advancement of any socially and educationally back- 
ward classes of citizens or for the Scheduled Castes and the 
Scheduled Tribes. 

Equality of opportunity in matters of public employment. 

16. (1) There shall be equality of opportunity for all 
citizens in matters relating to employment or appointment 
to any office under the State, 

(2) No citizen shall, on grounds only of religion, race, 
caste, sex, descent, place of birth, residence or any of them, 
he ineligible for, or discriminated against in respect of, any 
employment or office under the State, 

(3) Nothing in this article shall prevent Parliament 
from making any law prescribing, in regard to a class or 
classes of employment or appointment to an office (under 
the Government of, or any local or other authority within, 
a State or Union territory, any requirement as to residence 
within that State or Union territory) prior to such employ- 
me'nt or appointment. 

(4) Nothing in this article shall prevent the State from 

making any provision for the reservation of appointments or 
posts in fevqpr pi any:“‘|),^^kwar4: cj^ 3 s pf citizens Jp 
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the opinion of the State, is not adequately represented in the 
services under the State. 

(5) Nothing in this article shall affect the operation of 
any law which provides that the incumbent of an office in 
connection with the affairs of any religious or denominational 
institution or any member of the governing body thereof 
shall be a person professing a particular religion or belonging 
to a particular denomination. 

Abolition of Untouchability* 

17, “Untouchability” is abolished and its practice in 
any form is forbidden. The enforcement of any disability 
arising out of “Untouchability*' shall be an offence punishable 
in accordance with law. 

Abolition of titles. 

18^ (1) No title, not being a military or academic 

distinction, shall be conferred by the State. 

(2) No citizen of India shall accept any title from any 
foreign State. 

(3) No person who is not a citizen of India shall, while 
he holds any office of profit or trust under the State, accept 
without Ae consent of the President any title from any 
foreign State. 

(4) No person holding any office of profit or trust 
under the State shall, without the consent of the President, 
accept any present, emolument, or office of any kind from 
or under any foreign State. 

N. B.: For the Constitutional significance of the funda^ 
mental right to equality please refer to pp. 22-23 
above. 

2. RIGHT TO FREEDOM 

Protection of certain rights regarding freedom of speech^ etc. 

19. (1) All citizens shall have the right — 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of 

India; ^ . 
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(e) to reside and settle in any part of the terri* 
tory of India ; 

(f) to acquire, hold and dispose of property; 

and ■ ■ 

(g) to practise any profession, or to carry on any" 
occupation, trade or business. 

(2) Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law, or prevent the State 
from making any law, in so far as such law imposes reason- 
able restrictions on the exercise of the right conferred by the 
said sub-clause in the interests of the security of the State, 
friendly relations with foreign States, public order, decency 
or morality, or in relation to contempt of court, defamation 
or incitement to an offence. 

(3) Nothing in sub-clause (b) of the said clause shall 
affect the operation of any existing law in so far as it im- 
poses, or prevent the State from making any law imposing, 
in the interests of public order, reasonable restrictions on the 
exercise of the right conferred by the said sub-clause. 

(4) Nothing in sub-clause (c) of the said clause shall 
affect the operation of any existing law in so far as it im- 
poses, or prevent the State from making any law imposing, 
in the interests of public order or morality, reasonable restric- 
tions on the exercise of the right conferred by the said sub- 
clause. 

(5) Nothing in sub-clauses (d), (e) and (f) of the 
said clause shall affect the operation of any existing law in 
so far as it imposes, or prevent the State from making any 
law imposing; reasonable restrictions on the exercise of any 
of the rights conferred by the said sub-clauses either in the 
interests of the general public or for the protection of the 
interests of any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall 
affect the operation of any existing law in so far as it im- 
poses. or prevent the State from making any law imposing, 
in the interests of the general public, reasonable restrictions 
on the exercise of the right conferred by the said sub-clause, 
and, in particular, nothing ift tfu? said su^j-clapse, shall effect 
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the operation of any existing law in so far as it relates to, or 
prevent the State from making any law relating to, — 

(i) the professional or technical qualifications 
necessary for practising any profession or 
carrying on any occupation, trade or business, 
or 

(ii) the carrying on by the State or by a corpora- 
tion owned or controlled by the State, of any 
trader business, industry or service, whether to 
the exclusion, complete or partial, of citizens or 
otherwise. 

N.B.: For a very detailed discussion on the constitutional 
significance of Art. 19 please refer to pp. 23-31 

Protection in respect of conviction for offences, 

20. ( 1 ) No person shall be convicted of any offence 
except for violation of a law in force at the time of the com- 
mission of the act charged as an offence, nor be subjected 
to a penalty greater than that which might have been inflicted 
under the law in force at the time of he commission of the 
offence. 

(2) No person shall be prosecuted and punished for 
the same offence more than once. 

(3) No person accused of any offence shall be com- 
pelled to be a witness against himself. 

Protection of life and personal liberty* 

21. No person shall be deprived of his life or personal 
liberty except according to procedure established by law. 

N, B.; Please refer to pp. 31-33 above for a detailed dis- 

'cnssion of Art. 21v 

Protection against arrest and detention in certain cases. 

22. ( 1 ) No person who is arrested shall be detained 
in custody without being informed, as soon as may be, of 
the grounds for such arrest nor shall he be denied the right 
to consult, and to be defended by, a legal practitioner of his 
choice. 

(2) Every person who is arrested and detained IXl 
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custody shall be produced before the nearest magistrate 
within a period of twenty-four hours of such arrest excluding 
the time necessary for the journey from the place of arrest 
to the court of the magistrate, and no such person shall be 
detained in custody beyond the said period without the 
authority of a magistrate. 

(3) Nothing in clauses (1) and (2) shall apply — 

(a) to any person who for the time being is an 
enemy alien; or 

(b) to any person who is arrested or detained under 
any law providing for preventive detention. 

(4) No law providing for preventive detention shall 
authorise the detention of a person for a longer period than 
three months unless — - 

(a) an Advisory Board consisting of persons who 
are, or have been, or are qualified to be ap- 
pointed as, Judges of a High Court has reported 
before the expiration of the said period of three 
months that there is in its opinion sufficient 
cause for such detention: 

Provided that nothing in this sub-clause shall 
authorise the detention of any person beyond 
the maximum period prescribed by any law 
made by Parliament under sub-clause" (b) of 
clause (7); or 

(b) such person is detained in accordance with the 
provisions of any law made by Parliament under 
sub-clauses (a) and (b) of clause (7). 

(5) When any person is detained in pursuance of an 
order made under any law providing for preventive deten- 
tion, the authority making the order shall, as soon as may 
be, communicate to such person the grounds on which the 
order has been made and shall afford him the earliest op- 
portunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority 
making any such order as is referred to in that clause to dis- 
close facts which such authority considers to be against the 
public interest ‘ to discfose? 
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(7) Parliament may by law prescribe — 

(a) the circumstances under which> and the class or 
classes of cases in which, a person may be de- 
tained for a period longer than three months 
under any law proyiding for preventive deten- 
tion without obtaining the opinion of an 
Advisory Board in accordance with the provi- 
sions of sub-clause (a) of clause (4) ; 

(b) the ifiaximum period for which any person may 
in any class or classes of cases be detained 
under any law providing for preventive deten- 
tion; and 

(c) the procedure to be followed by an Advisory 
Board in an inquiry under sub-clause (a) of 
clause (4). 

Suspension of provisions of article 19 during emergencies* 

22a* While a Proclamation of Emergency is in opera- 
tion, nothing in article 1 9 shall restrict the power of the State 
as defined in Part III to make any law or to take any exe- 
cutive action which the State would but for the provisions 
contained in that Part be competent to make or to take, but 
any law so made shall, to the extent of the incompetency, 
cease to have effect as soon as the Proclamation ceases to 
operate, except as respects things done or omitted to be done 
before the law so ceases to have effect, 

N. B.: For the Constitutional significance of Art» 22 please 

refer to pp. 33-39 above. 

3. Right against Exploitation 
Prohibition of traffic in human beings and forced labour. 

23. ( 1 ) Traffic in human beings and begar and other 

similar forms of forced labour are prohibited and any con- 
travention of this provision shall be an offence punishable in 
accordance with law. 

(2) Nothing in this article shall prevent the State from 
imposing compulsory service for public purposes, and in im- 
posing such service the State shall not make any discrimina- 
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tion on grounds only of religion, race, caste or class or any 
of them. 

Prohibition of employment of children in factories, Me. 

24. No child below the age of fourteen years shall be 
employed to work in any factory or mine or engaged in any 
other hazardous employment. 

4, Right to Freedom of Religion 

Freedom of conscience and free profession, practice and 
propagation of religion. 

25. ( 1 ) Subject to public order, morality and health 
and to the other provisions of this Part, all persons are equally 
entitled to freedom of conscience and the right freely to 
profess, practise and propagate religion. 

(2) Nothing in this article shall affect the operation of 
any existing law or prevent the State from making any law — 

(a) regulating or restricting any economic, financial, 
political or other secular activity which may be 
associated with religious practice; 

(b) providing for social welfare and reform or the 
throwing open of Hindu religious institutions of 
a public character to all classes and sections of 
Hindus. 

Explanation I. — ^TLc wearing and carrying of kirpans 
shall be deemed to be included in the profession of the Sikh 
religion. 

Explanation 11. — In sub-clause (b) of clause (2), the 
reference to Hindus shall be construed as including a 
reference to persons professing the Sikh, Jaina or Buddhist 
religion, and the reference to Hindu religious institutions shall 
be construed accordingly. 

Freedipm to manage reli,giows affairs. 

26. Subject to public order, morality and health, 

every religious denomination or any section thereof shall 
have -the righf-^ : 

(a) to establish and maintain institutions for religious 
§pd charitable purposes; 
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(b) to manage its own affairs in matters of religion; 

(c) to own and acquire movable and immovable 
property; and 

(d) to administer such property in accordance with 

law. , ■ 

Freedom as to payment of taxes for promotion of any parli- 
oular region. : ■ 

27. No person shall be compelled to pay any taxes, 
the proceeds of SVhich are specifically appropriated in pay- 
ment of expenses for the promotion or maintenance of any 
particular religion or religious denomination. 

Freedom as to attendance at religious instruction or religious 
worship in certain educational institutions. 

28. (!) No religious instruction shall be provided in 
any educational institution wholly maintained out of State 
funds. 

(2) Nothing in clause (1) shall apply to an educa- 
tional institution which is administered by the State but has 
been established under any endowment or trust which 
requires that religious instruction shall be imparted in such 
institution. 

(3) No person attending any educational institution 
recognised by the State or receiving aid out of State funds 
shall be required to take part in any religious instruction that 
may be imparted in such institution or to attend any religious 
worship that may be conducted in such institution or in any 
premises attached thereto unless such person or, if such per- 
son is a minor, his guardian has given his consent thereto. 

N. B.: For the Cofistiiutional significance of Arts. 25-28 
please see pp. 39-42 'above. ^ 

5. Cultural and Educational Rights 
Protection of interests of minorities. 

29. ( i) Any section- of the citizens residing in the 

territory of India or any part thereof having a distinct lan- 
guage, script or culture of its own shall have the right to 
conserve the same. ' ■ ■ ' ■ ^ ■ 
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(2) No citizen shall be denied admission into any 
educational institution maintained by the State or receiving 
aid out of State funds on grounds only of religion, race, 
caste, language or any of them. 

Right of minorities to establish and administer educational 
Institiiiioiis. 

30. ( 1 ) All minorities, whether based on religion or 
language, shall have the right to establish and administer 
educational institutions of their choice. ^ 

(2) The State shall not, in granting aid to educational 
institutions, discriminate against any educational institution 
on the ground that it is under the management of a minority, 
whether based on religion or language. 

N. B.; Please refer pp. 42-44 above. 

6. RIGHT TO PROPERTY 
Compulsory acquisition of property. 

31. ( 1 ) No person shall be deprived of his property 
save by authority of law. 

(2) No property shall be compulsorily acquired o% 
requisitioned save for a public purpose and save by authority 
of a law which provides for compensation for the property so 
acquired or requisitioned and either fixes the amount of the 
compensation or specifies the principles on which, and the 
manner in which, the compensation is to be determined and 
given; and no such law shall be called in question in any court 
on the ground that the compensation provided by that law 
is not adequate. 

(2A) Where a law does not provide for the transfer 
of the ownership or right to possession of any property to the 
State or to a corporation owned or controlled by the State, 
it shall not be deemed to provide for the compulsory acquisi- 
tion or requsitioning of property, notwithstanding that it 
deprives any person of his property. 

(3) No such law as is referred to in clause (2) made 
by the Legislature of a State shall have effect unless such law, 
having been reserved for the consideration of the President, 
has received 'his assent. 



(4) If any Bill pending at the commencement of this 
Constitution in the Legislature of a State has, after it has been 
passed by such Legislature, been reserved for the considera- 
tion of the President and has received his assent, then, not- 
withstanding anything in this. Constitution, the law so assented 
to shall not be called in question in any court on the ground 
that it contravenes the provisions of clause (2). 

(5) Nothing in clause (2) shall affect — 

(a) the p^rovisions of any existing law other than a 
law to which the provisions of clause (6) apply, 

'■ or... , 

(b) the provisions of any law which the State may 
hereafter make — 

(i) for the purpose of imposing or levying any 
tax or penalty, or 

(ii) for the promotion of public health or the pre- 
vention of danger to life or property, or 

(iii) in pursuance of any agreement entered into 
between the Government of the Dominion of 
India or the Government of India and the 
Government of any other country, or other- 
wise, with respect to property declared by law 
to be evacuee property. 

(6) Any law of the State enacted not more than 
eighteen months before the commencement of this Consti- 
tution may Avithin three months from such commencement 
be submitted to the President for his certification; and 
thereupon, if the President by public notification so certifies, 
it shall not be called in question in any court on the ground 
that it contravenes the provisions of clause (2) of this article 
or has contravened the proyisions of sub-section (2) of sec- 
tion 299 of the Government of India Act, 1935. 

Saving of laws providing for acquisition of estates etc* 

31 A* ( 1 ) Notwithstanding anything contained in 

article 13, no law providing for — 

(a) the acquisition by the State of any estate or of 
any rights therein or the extinguishment or modi- 
: • ' fi cation of any such rights, or 
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(b) the taking over of the management of any pro- 
perty by the State for a limited period either 
in the public interest or in order to secure the 
proper management of the property, or 

(c) the amalgamation of two or more corporations 
either in the public interest or in order to secure 
the proper management of any of the corpo- 
rations, or 

(d) the extingiushment or modification of any rights 
of managing agents, secretaries and treasurers, 
managing directors, directors or managers of 
corporations, or of any voting rights of share- 
holders thereof, or 

(e) the extinguishment or modification of any rights 
accruing by virtue of any agreement, lease or 
licence for the purpose of searching for, or 
winning, any mineral or mineral oil, or the pre- 
mature termination or concellation of any such 
agreement, lease or licence, 

shall be deemed to be void on the ground that it is in- 
consistent with, or takes away or abridges any of the rights 
conferred by article 1 4, article 1 9 or article 3 1 : 

Provided that where such law is a law made fay the 
Legislature of a State, the provisions of this article shall 
not apply thereto unless such law, having been reserved 
for the consideration of the President, has received his 

" (2) In this article,— 

(a) the expression “estate” shall, in relation to any 
local area, have the same meaning as that ex- 
pression or its local equivalent has in the exist- 
ing law relating to land tenures in force in that 
area, and shall also include any jagir, inam or 
muaii or other similar grant and in the States of 
Madras and Kerala, any janmam right; 

(b) the expression “rights,” in relation to an estate, 
shall include any rights vesting in a proprietor, 
sub-proprietor, under-proprietor, tenure-holder 
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raiyat,. wndier-raiyat^- or- other intermediary and 
any rights or privileges in respect oi land 
.'revenue, . ^ 

Validation of ©erlain Acts and Regulations. 

3 IB. Without prejudice to the generality of the pro- 
visions contained in article 3 1 A, none of the Acts and 
Regulations sipecified in the Ninth Schedule nor any of the 
provisions thereof shall be deemed to be void, or ever to 
have become void, on the ground that such Act, Regulation 
or provision is inconsistent with, or takes away or abridges 
any of the rights conferred by, any provisions of this Part, 
and notwithstanding any judgment, decree or order of any 
court or tribunal to the contrary, each of the said Acts and 
Regulations shall, subject to the power of any competent 
Legislature to repeal or amend it, continue in force. 

N. B. For Constitutional Significance of Arts. 31, 31-A, 
31-B please refer to pp. 44 to 54 above. 

RIGHT TO CONSTITUTIONAL REMEDIES 
Remedies for enforcement of rights, 

32. ( 1 ) The right to move the Supreme Court by 

appropriate proceeding for the enforcement of the rights 
conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue 
directions or orders or writs, including writs in the nature 
of habe^ corpus, mandamus, prohibition, quo warranto an 
certiorari, whichever may be appropriate, for the enforce- 
ment of any of the rights conferred by this Part. 

(3) Without prejudice to the powers conferred on the 
Supreme Court by clauses (1) and (2), Parliament may 
by law empower any other court to exercise within the local 
limits of its purisdiction all or any of the powers exercis- 
able by the Supreme Court under'- douse (2). 

(4) . The -right guaranteed' by this article shall not he 
s^uspended except as , otherwise' ■■'provided for by this Cons- 
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Poww to Parliameiit to'; modify ' the rights conferred by this 
- Part ' their ^.applieatioii. to 'Jorces. ; . 

33. Parliament may by law determine to what extent 
any of the rights conferred by this Part shall, in their appli- 
cation to the members of the Armed Forces or the Forces 
charged with the maintenance of public order, be restricted 
or abrogated so as to ensure the proper discharge of their 
duties and the maintenance of discipline among them. 
Suspcnsioii of the enforcement of the ^rights during emef- 
■■:geii€ie$.;''v- 

359. ( 1 ) Where a Proclamation of Emergency is in 

operation, the President may by order declare thaF the right 
to move any court for the enforcement of such of the rights 
conferred by Part III as may be mentioned in the order and 
all proceedings pending in any court for the enforement of 
the rights so mentioned shall remain suspended for the period 
during which the Proclamation is in force or for such shorter 
period as may be specified in the order. 

(2) An order made as aforesaid may extend to the 
whole or any part of the territory of India. 

( 3 ) Every order made under clause ( 1 ) shall, as soon 
as may be after it is made, be laid before each House of 
Parliament. 

N. B. For Constitutional stgnificance of Art. 32 please 
refer to a detailed discussion on pp. 54 to 60. 



CHAPTER V 

DIRECTIVE PRINCIPLES OF STATE POLICY 

The Directive Principles of State Policy as embodied 
ill otir constitution are the basic principles from the point of 
v.' view/of,' the social .and economic order which the framers .ett*' 
visaged that India shpidd attain. These principles have beeil 
borrowed from the Constitution of Eire. They are the sigh- 
posts both for the Legislature and the Executive Authorities 
not only in executing laws but in enacting fresh legislation. 
It is a manifesto, an instrument of instructions, a code of 
moral precepts for the guidance of the Legislatures and the 
Executive; They confer no legal rights and create no legal 
remedies. They constitute a charter for India’s development 
■'as^,;a:':Welfare, State.V^^^ 

According to Prof. Wheare, the inclusion of these prin- 
ciples is a mere political manifesto without any legal sanc- 
tion for it is definitely provided that they are not justiciable 
i.e. not enforceable in any court of law, but at the same 
time they are declared as fundamental from the point of 
governance of the country. By the word fundamental is 
meant ^guiding principles’ not only for agencies responsible 
for the government of the country but also for the judiciary 
while construing the laws and interpreting them in cases 
brought before them. Hence the Supreme Court has cor- 
rectly observe4 m the State of Madras v. Champakaih Dorai- 
rajam **That the Directive Principles of State Policy have 
to conform to and run as subsidiary to the chapter of Funda- 
mental Rights So long as there Is no infringement of 

any Fundamental Rights, to the extent conferred by the 
provisions in Part III, there can be no objection to the State 
acting in accordance with the directive principles as set out 
in Part IV but subject again to the legislative and executive 
powers and limitations conferred on the States under different 
provisions of the Constitution/" 

In the same case, the Supreme Court has. held that 
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Art. 46 being only a directive principle of State policjj 
cannot whittle down the fundamental right declared in Art. 
29(2). As a result of this decision the First Amendment 
Act 1951, amplified the provisions of Art. 15(3) by pro 
viding that nothing ^ in CL 1 of Art. 29 shall prevent /the 
State from making special provisions for the advancement 
of any socially and educationally backward classes of citizens 
or Scheduled Castes and the Scheduled Tribes. Thiis amend- 
ment was introduced because Art. 46 " laid down that the 
State should promote with special care the educational and 
economic interests of the weaker sections of the people and 
protect them from social injustice and exploitation. 

In the State of Bombay v. F* N. Babara, the Supreme 
Court expressed the view that in judging the reasonableness 
of the restrictions in any Act one has to bear in mind the 
Directive Principles of State Policy. Flence, inclusion of 
these Principles in our Constitution is not a mere political 
manifesto as Prof. Wheare makes it out. These Principles 
are comprehensive and propose to establish political, social 
and economic programme of a modern and democratic wel- 
fare State, in keeping with the ideals set out in the Preamble. 
They are not mere moral declarations or directions but Cons- 
titutional Directives. 

Proposed Amendment of Art. 37 

A Bill has been introduced in the Lok Sabha for amend- 
ing Art. 37, giving power to the courts to declare any 
order or law void if such an order or law violates the Direc- 
tive Principles as embodied in our constitution. According 
to the .statement of objects and reasons to the Bill ‘The 
constitution adopted the directive principles as guiding prin- 
ciples for the governance of the state and making the laws: 
for specific reason the makens of the constitution did not 
make them enforceable by the court as fundamental laws. 
Ho-weyer, after six ^ years of .working of our constitution, ' it 
is now time for the. citizens of free India to expect 'that the 
states are governed and,; 'the 'laws made '•according to the. 
principles ernbodied in Patt;'iV. of the constitution apart 
from the fundamental rights/* 
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The proposed amendment,,, if passed, will be incorporat- 
.,^:ed- in: Art.''37,,. as'ToIlows: — ; . 

■ , “3 7 ( 2 ) Notwithstanding anything contained in: '.clause 
( I ) , if ill the opinion of any court any executive action or 
order, ■ of ■ the Government of any State or any laws made ■ 
by -the' States violate the , principles^ of this ' chapter, ■ : .such; 
orders or laws, as the case may ■ be, shall be declared void 
by such court.** 

of the amendment:' The amend-,' 
ment, if passed, will have a very far reaching effect and 
may even create very difficult and complicated problems for 
the courts as well as the governmeiii. Some of the pr 2 nci“ 
pies enumerated in Chapter IV are quite vague and if the 
courts are called upon to scrutinise the laws of the States 
and the executive action, every Act or law will then be open 
to various interpretations and dris may perhaps invalidate 
the whole structui'e of laws in force in this country. Further 
complication is likely to be created in deciding an issue in 
which there is a conflict between the Directive Principles and 
and the Fundamental Rights. The question then would be: 
which is to prevail? The remedy for this is to add some 
of the main principles embodied in the Chapter on Directive 
Principles into the Chapter on Fundamental Rights. 

PROVISIONS OF THE CONSTITUTION REGARDING 

DIRECTIVE PRINCIPLES 

■'Defimtiom;:;' 

36. In this Part, unless the context otherwise requires, 
“the State*’ has the same meaning as in Part III. 

Application of the principles contained in this Part. 

37. The provisions contained in this Part shall not 
be enforeable by any court, but the principles therein laid 
down are nevertheless fundamental in the governance of the 
country and it shall be the duty of the State to apply these 
principles in making' laws. 

State to secure a social order for the promotion of 'Welfare 
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38. The State shall strive to promote the welfare of 
the people by securing and protecting as effectively as it 
may a social order in which justice, social, economic and 
political, shall inform all the institutions of the national life. 
Geftain principles of policy to be followed by the State. 

30, The State shall, in particular, direct its policy 
towards securing — 

(a) that the citizens, men and >vomen equally, have 
the right to an adequate means of livelihood; 

(b) that the ownership and control of the material 
resources of the community are so distributed 
as best to subserve the common good; 

(c) that the operation of the economic system does 
not result in the concentration of wealth and 
means of production to the common detriment: 

(d) that there is equal pay for equal work for both 
men and women; 

(e) that the health and strength of workers, men and 
women, and the tender age of children are not 
abused and that citizens are not forced by eco- 
nomic necessity to enter avocations unsuited to 
age and strength; 

(f) that childhood and youth are protected against 

’ exploitation and against moral and material 

abandonment. 

Organisation of village panchayats. 

40. The State shall take steps to organise village 
panchayats and endow them with such powers and authority 
as may be necessary to enable them to function as units 
of self-government. 

Right to work, to education and to public assistance in certain 

41. The State shall, within the limits of its economic 
capacity and development, make effective provision for secur- 
ing the right to work, to education and to public assistance in 
cases of unemployment, old age, sickness and disablement, 
and in other cases of undeserved want. 
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Provision for just and hiimane -conditions of work and mater- 
nity relief. 

42. The State shall make provision for securing just 
and humane conditions of work and for maternity relief. 
Living wage^ lelc., for workers* 

43. The State shall endeavour to secure, by suitable 
legislation or economic organisation or in any other way, to 
all workers, agriculti^ral, industrial or otherwise, work, a living 
wage, conditions of work ensuring a decent standard of life 
and full enjoyment of leisure and social and cultural oppor- 
tunities and. in particular, the State shall endeavour to pro- 
mote cottage industries on an individual or co-operative basis 
in rural areas. 

Uniform civil code for the citizens. 

44. The State shall endeavour to secure for the citizens 
a uniform civil code throughout the territory of India. 
Provision for free and compulsory education for children. 

45. The State shall' endeavour to provide, within a 
period of ten years from the commencement of this Consti- 
tution. for free and compulsory education for all children until 
they complete the age of fourteen years, 

46. The State shall promote with special care the edu- 
cational and economic interests of the weaker sections of the 
people, and, in particular, of the Scheduled Castes and the 
Scheduled Tribes, and shall protect them from social injustice 
and all forms of exploitation, 

47. The State shall regard the raising of the level of 
nutrition and the standard of living of its people and the im- 
provement of public health as among its primary duties and, 
in particular, the State shall endeavour to bring about prohi- 
bition of the consumption except for medicinal purposes of 
intoxicating drinks and of drugs which are injurious to health. 
Organisation of agriculture and animal husbauidry. 

48. Ihe State shall endeavour to organise agriculture 
and animal husbandry on modern and scientific lines and 
shall, in particular, take steps for preserving and improving 
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the breeds, and prohibiting the slaughter, of cows and calves 
and other milch and draught cattle. 

49* It shall be the obligation of the State to protect 
every monument or place or object of artistic or historic 
interest, declared by or under law made by Parliament to be 
of national importance, from spoliation, disfigurement, 
destruction, removal, disposal or export, as the case may be. 
Separation of judiciary from executive* 

50. The State shall take steps to separate the judiciary 
from the executive in the public services of the State. 
Promotion of international peace and security. 

51. The State shall' endeavour to — 

(a) promote international peace and security; 

(b) maintain just and honourable relations between 
nations ; 

(c) "^foster respect for international law and treaty 

obligations in the dealings of organised peoples 
with one another; and 

(d) encourage settlement of international disputes 
by arbitration. 

N. B.: For further discussion please refer to pp. 61-62 
above. 



CHAPTER VI 

; THE UNION EXECUTIVE ■: : : 

. . The ' executive in the Constitution may be . of two , types 

*- --Presideiitial and Parliamentary* 

In the presidential form, the executive is constitutionally 
independent of the Legislature and is not responsible to it 
for his acts. He is the real executive and not a mere 
rubber-stamp. As opposed to this is the Parliamentary exe- 
cutive or the Cabinet form of government, the Cabinet is a 
part of Parliament itself. The executive-head is a mere 
figure-head because the real executive power is exercised by 
the cabinet. The cabinet has been described as “a hyphen 
which joins, a buckle which fastens the legislative part of the 
State with the executive/* The cabinet system first evolved 
under the British Constitution and its existence is based on 
conventions. No act of Parliament has so far authorised its 
formation, inspite of this it is the driving force in the English 
constitutional system. 

N* B, For further discussion please refer to pp. 63 to S8 
above* 

The President and Vice-President 
The President of India* 

52. There shall be a President of India. 

Executive power of the Union. 

53* ( 1 ) The executive power of the Union shall be 

vested in the President and shall be exercised by him either 
directly or through officers subordinate to him in accordance 
with this Constitution. 

(2) Without prejudice to the generalit^^ of the fore- 
going provision, the supreme command of the Defence 
Forces of the Union shall be vested in the President and the 
exercise thereof shall be regulated by law. 

(3) Nothing in this article shall — 

(a) be _ deemed ■ tO/./transfer to the President any 
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functions conferred by any existing law on the 
Government of any State or other authority; or 
(b) prevent Parliament from conferring by laW 
functions on authorities other than the 
President. 

Extent of executive power of the Union. 

73. (1) Subject to the provisions of this Constitu- 

tion, the executive power of the Union shall extend— 

(a) to the matters with respect to which Parliament 
has power to make laws; and 

(b) to the exercise of such rights, authority and 
jurisdiction as are exercisable by the Govern- 
ment of India by virtue of any treaty or 
agreement: 

Provided that the executive power referred to in sub- 
clause (a) shall not, save as expressly provided in this 
Constitution or in any law made by Parliament, extend in 
any State to matters with respect to which the Legislature 
of the State has also power to make laws. 

(2) Until otherwise provided by Parliament, a State 
and any officer or authority of a State may, notwithstanding 
anything in this article, continue to exercise in matters with 
respect to which Parliament has power to make laws for that 
State such executive power or functions as the State or 
officer or authority thereof could exercise immediately 
before the commencement of this Constitution. 

Conduct of Government Business. 

77. ( 1 ) All executive action of the Government of 

India shall be expressed to be taken in the name of the 
President. 

56. ( I ) The President shall hold office for a term 

of five years from the date on which he enters upon his 

Provided that — 

, (a); the President," may,,,, 'by writing under hi^ hand: 
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to the Vice-President, resign his 

office; 

(b) the President may, for violation of the Consti- 
tution. be removed from office by impeach- 
ment in the manner provided in article 61; 

(c) the President shall, notwithstanding the expira- 
tion of his term, continue to hold office until 
his successor enters upon his office. 

(2) Any r^ignation addressed to the Vice-President 
under clause (a) of the proviso to clause (I) shall forthwith 
be communicated by him to the Speaker of the House of the 
People. 

Eligibility for re-election. 


person who holds, or who has held, office as 
President shall, subject to the other provisions of this Consti- 
tution, be eligible for re-election to that office. 

Oath or affirmation by the President* 

60. Every President and every person acting as 
President or discharging the functions of the President shall, 
before entering upon his office, make and subscribe in the 
presence of the Chief Justice of India or, in his absence, the 
seniormost Judge of the Supreme Court available, an oath 
or affirmation in the following form, that is to say — 


“I A. B., do 


swear in the name of God 
solemnly affirm 


that I will faithfully execute the office of 
President (or discharge the functions of 
77. (2) Orders and other instruments made and exe- 

cuted in the name of the President shall be authenticated in 
such manner as may be specified in rules to be made by 
the President, and the validity of an order or instrument 
which is so authenticated shall not be called in question on 
the ground that it is not an order or instrument made or 
, executed by the President. , ■ 

54. The President shall be elected by the members 
of an electoral college consisting of — ^ 
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(a) the elected members of both Houses of Parlia- 
ment; and 

(b) the elected members of the Legislative 
Asserablies of the States. 

Manner of election oiF President. 

SS« (I) As far as practicable, there shall be uniform- 
ity in the scale of representation of the different States at 
the election of the President. 

(2) For the purpose of securing' such uniformity 
among the States inter se as well as parity between the States 
as a whole and the Union, the number of votes which each 
elected member of Parliament and of the Legislative 
Assembly of each State is entitled to cast at such election 
shall be determined in the following manner: — 

(a) every elected member of the Legislative 

Assembly of a State shall have as many votes 
as there are multiples of one thousand in the 
quotient obtained by dividing the population of 
the State by the total number* of the elected 
members of the Assembly; 

(b) if, after taking the said multiples of one thou- 
sand, the remainder is not less than five 
hundred, then the vote of each member referred 
to in sub-clause (a) shall be further increased 
by one; 

(c) each elected member of either House of Parlia- 
ment shall have such number of votes as may 
be obtained by dividing the total number of 
votes assigned to the members of the Legis- 
lative Assemblies of the States under sub- 
clauses (a) and (b) by the total number of the 
elected members of both Houses of Parliament, 
fractions exceeding one-half being counted as 
one and other fractions being disregarded. 

(3) The election of the President shall be held in ac- 

cordance with the system of proportional representation by 
means of the 'Single transferable vote and the voting at such 
election shall ba 'by secret . -- 



Explanation.— in this . article, the expression “popula- 
tion” means the population as ascertained at the last pre- 
ceding census of which the relevant figures have been 
published.'"' ' ' . ■' . 

Qualificatioiis, for. olectioB as President ■ ■ 

58. (1) No person shall be eligible for election as 
Rresident unless , 'he— 

(a) is a citi^en of India, 

(b) has completed the age of thirty-five years, and 

(c) is qualified for election as a member of the 
House of the People. 

(2) A person shall not be eligible for election as 
President if he holds any office of profit under the Govern- 
ment of India or the Government of any State or under any 
local or other authority subject to the control of any of the 
said Governments. 

Conditions of Presidents office. 

59. ( I ) The President shall not be a member of 
either House of Parliament or of a House of the Legislature 
of any State, and if a member of either Houe of Parliament 
or of a House of the Legislature of any State be elected 
President, he shall be deemed to have vacated his seat in 
that House on the date on which he enters upon his office 
as President. 

(2) The President shall not hold any other office of 
profit. 

(3) The President shall be entitled without payment 
of rent to the use of his official residences and shall be also 
entitled to such emoluments, allowances and privileges as 
may be determined by Parliament by law and, until provi- 
sion in that' behalf is so made, such enioluments. allowances 
and privileges as are specified in the Second Schedule. 

(4) The emoluments . and allowances of the President 
shall not be diminished d'uring hia term of office. 

Matters relating to or eonnecfed with the election of a 
President or Vice-President. 

71. (!) All doubts-'and disputes arising out of or in' 
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connection with the election of a President or Vice-President 
shall be inquired into and decided by the Supreme Court 
whose decision shall be final. 

(2) If the election of a person as President or Vice-' 
President is declared void by the Supreme Court, acts done 
by him in the exercise and performance of the powers and 
duties of the office of President or Vice-President, as the case 
may be, on or before the date of the decision of the Supreme 
Court shall not be invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, 
Parliament may by law regulate any matter relating to or' 
connected with the election of a President or Vice-President. 

POWERS OF THE PRESIDENT {Arts. 3, 53(2), 

85-87, 392):.;;:.,;;:;; 

No bill for the purpose of the formation of a new 
State by separation of territory form any State or by uniting 
two or more States or parts of States or by uniting any 
territory to a part of any State, or increase or diminish or 
alter the boundaries or the name of any State, shall be 
introduced in either House of Parliament except on the 
recommendation of the President. (Art. 3). 

The executive power of the Union shall be vested in 
the President and shall be exercised by him either directly 
or through officers subordinate to him in accordance with 
this Constitution. 

^ The supreme command of the Defence F’orces of the 
Union shall be vested in the President and the exercise 
thereof shall be regulated by law. 

Parliament has the power of conferring by law func- 
tions on authorities other than the President and the 
functions conferred by any existing law on the Government 
of any State or other authority shall not be transferred to 
the President. 

72* ( 1 ) The President shall have the power to grant 

pardons, reprieves, respites dr remissions erf pnnislimeiit #r 
to suspend, remit or commute .the sentence of any 'person 
convicted, of' any offence—* ' 



(a) in all cases where the punishment or sentence 
is by a Court Martial; 

(b) in all cases where the punishment or sentence is 
for an offence against any law relating to a 
matter to which the executive power of the 

■ '■^'Union ■■extends; ' . 

(c) in all cases where the sentence is a sentence of 
death. 

(2) Nothing in sub-clause (a) of clause (1) shall 
affect the power conferred by law on any officer of the 
Armed Forces of the Union to suspend, remit or commute 
a sentence passed by a Court Martial. 

(3) Nothing in sub-clause (c) of clause (1) shall 
affect the power to suspend, remit or commute a sentence 
of death exercisable by the Governor of a State under any 
law for the time being in force. 

The Executive Powers of the President 
Council of Ministers to aid and advise President. 

74, ( 1 ) There shall be a Council of Ministers with 
the Prime Minister at the head to aid and advise the Presi- 
dent in the exercise of his functions. 

(2) The question whether any, and if so what, advice 
was tendered by Ministers to the President shall not be 
inquired into in any court. 

Other provisions as to Ministers* 

75. ( 1 ) The Prime Minister shall be appointed by 
the President and the other Ministers shall be appointed by 
the President on the advice of the Prime Minister. 

( 2 ) The Ministers shall hold office during the pleasure 
of the President. 

(3) The Council of Ministers shall be collectively 
responsible to the House of the People* 

(4) Before , a Minister-- enters upon his , office, the: 

President shall administer- to him the oaths of office and of 
secrecy according to the forms set out for the purpose in the 
Third Schedule. , , 
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76, (1) The President shall appoint a person who 
is qualified to be appointed a Judge of the Supreme Court 
to be Attorney-General for India. 

77. (l)All executive action of the Government of 
India shall be expressed to be taken in the name of the 
President. 

(2) Orders and other instruments made and executed 
in the name of the President shall be authenticated in such 
manner as may be specified in rules to be made by the 
President, and the validity of an order or instrument which 
is so authenticated shall not be called in question on the 
ground that it is not an order or instrument made or executed 
by the President. 

(3) The President shall make rules for the more con- 
venient transaction of the business of the Government of 
India, and for the allocation among Ministers of the said 
business. 

124. (I) Every Judge of the Supreme Court shall be 

appointed by the President by warrant under his hand and 
seal after consulation with such of the Judges of the Supreme 
Court and of the High Courts in the States as the President 
may deem necessary for the purpose and shall hold office 
until he attains the age of sixty-five years; 

148, ( 1 ) There shall be a Comptroller and Auditor- 

General of India who shall be appointed by the President by 
warrant under his hand and seal and shall only be removed 
from office in like manner and on the like grounds as a 
Judge of the Supreme Court. 

Appointmant of Governor. 

■ . ^ I'SS. The Governor' of a State shall be appointed by 
the President by warrant under his hand and seal, 

156, ^ (l)-The Governor, shall hold office during the 

(2') The Governor’ may, ■'■'by writing under his hand 
addressed to the Presidentf„jresign his office. 
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conditions, of the- office^ of 

High Court* 

217, (1) Every Judge of a High Court shall be 

appointed by the President by warrant under his hand and 
seal after consultation with the Chief Justice of India, the 
Go\ernGr of the State, and, in the case of appointment of a 
Judge other than the Chief Justice, the Chief Justice of the 
Pligh Court, and shall hold office, in the case of an additional 
i}X acting Judge, as provided in article 224, and in any other 
case, until he attains the age of sixty years: 

Provided that — 

(a) a Judge may, by writing under his hand 
addressed to the President, resign his office; 

(b) a judge may be removed from his office by the 
President in the manner provided in clause (4) 
of article 124 for the removal of a Judge of the 
Supreme Court; 

(c) the office of a Judge shall be vacated by his 
being appointed by the President to be a Judge 
of the Supreme Court or by his being transferred 
by the President to any other High Court 
within the territory of India. 

263* If at any time it appears to the President that 
the public interests would be served by the establishment of 
a Council charged with the duty of — 

(a) inquiring into and advising upon disputes which 
may have arisen between States; 

(b) investigating and discussing subjects in which 
some or all of the States, or the Union and one 
or more of the States, have a common interest; 
or 

(c) making recommendations upon any such subject 
and, in particular, recommendations for the 
better co-ordination of policy and action with 
I'espect to that ' subject, 

it shall be lawful for ^ the President by order to establish such' 
a Council, and to define the 'nature of the duties to be 'per-’ 
formed by it and its organisation and procedure. 
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280. ( 1 ) The President shall, within two years from 

the commencement of this Constitution and thereafter at the 
expiration of every fifth year or at such earlier time as the 
President considers necessary, by order constitute a Finance 
Commission which shall consist of a Chairman and four other 
members to be appointed by the President. 

(2) Parliament may by law determine the qualifications 
which shall be requisite for appointment as members of the 
Commission and the manner in which they shall be selected. 

(3) It shall be the duty of the Commission to make 
recommendations to the President as to — 

(a) the distribution between the Union and the States 
of the net proceeds of taxes which are to be, 
divided between them under this Chapter and 
the allocation between the States of the respec- 
tive shares of such prpceeds; 

(b) the principles which should govern the grants- 
in-aid, of the revenues of the States out of the 
Consolidated Fund of India; 

(c) any other matter referred to the Commission by 
the President in the interest of sound finance. 

(4) The Commission shall determine their procedure 
and shall have such powers in the performance of their func- 
tions as Parliament may by law confer on them. 

281* The President shall cause every recommendation 
made by the Finance Commission under the provisions of this 
Constitution together With an explanatory memorandum as 
to the action taken thereon to be laid before each House 
of Parliament, 

299, ( 1 ) All contracts made in the exercise of the 

executive power of the Union, or of a State shall be expressed 
to be made by the President, or by the Governor of the 
State, as the case may be, and all such contracts and all 
assurances of . property made in the exercise of that power 
shall be executed on behalf of the President or the Governor 
by such persons ^d in such manner as he may direct or 
authorise, • - ■ ' - . 

(2) Neither the President nor the Governor shall be 
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personally liable in respect of . any contract or assurance made 
or executed for the purposes of this Constitution, or for the 
purposes of any enactment relating to the government of 
India heretofore in force, nor shall any person making or 
executing any such contract or assurance on behalf of any 
of them be personally liable in respect thereof. 

316* ( 1 ) The Chairman and other members of a 

Public Service Commission shall be appointed, in the case 
of the Union Commission or a Joint Commission, by the 
President, and in the case of a State Commission, by the 
Governor of the State, 

324, (2) The Election Commission shall consist of 

the Chief Election Commissioner and such number of other 
Election Commissioners, if any, as the President may from 
time to time fix and the appointment of the Chief Election 
Commissioner and other Election Commissioners shall, subject 
to the provisions of any law made in that behalf by Parlia- 
ment, be made by the President. 

Special OlBficer for Scheduled Castes, Scheduled Tribes, etc. 

338. ( 1,) There shall be a Special Oifficer for the 

Scheduled Castes and Scheduled Tribes to be appointed by 
the President. 

^ (2) It shall be the duty of the Special Officer to inves- 

tigate all matters relating to the safeguards provided for the 
Scheduled . Castes and Scheduled Tribes under this Constitu- 
tion and report to the President upon the working of those 
safeguards at such intervals as the President may direct, and 
the President shall cause all such reports to be laid before 
each House of Parliament, 

(3) In this article, references to the Scheduled Castes 
and Scheduled Tribes shall be construed as including refer- 
ences to such other backward classes as the President may, 
on receipt of the report of a Commission appointed under 
clause ( 1 ) of article 340, by order specify and also to the 
Anglo-Indian community, 

344. (1 ) The President shall, at the expiration of five 

years from the commencement of this Constitution and there^ 
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after at the expiration of ten years from such commence- 
menti by order constitute a Commission which shall consist 
of a Chairman and such other members representing the dif- 
ferent languages specified in the Eighth Schedule as the Presi- 
dent may appoint, and the order shall define the procedure 
to be followed by the Commission. 

Legislative Powers of the President-/ 

Arts. 3, 85-87, 112, 115, 1 17, 123, 151, 247 & 338. 


Sessions of Parliament, prorogation and di$solntion« 

85rf ( 1 ) The President shall from time to time sum- 
mon each House of Parliament to meet at such time and 
place as he thinks fit. but six months shall not intervene bet- 
ween its last sitting in one session and the date appointed 
for its first sitting in the next session. 

(2) The President may from time to time — 

(a) prorogue the Houses or either House; 

(b) dissolve the House of the People. 

Right of President to address and send messages to Houses* 

86. ( 1 ) The President may address either House of 

Parliament or both Houses assembled together* and for that 
purpose require the attendance of members. 

(2) The President may send messages to either House 
of Parliament, whether with respect to a Bill then pending 
in Parliament or otherwise, and a House to which any message 
is so sent shall with all convenient despatch consider any 
matter required by the message to be taken into considera- 
tion. 

Special address by the President. 

87* ( 1 ) At the commencement of (the first session 

after each general election to the House of the People and 
at the commencement of the first session of each year) the 
President shall address both Houses of Parliament assembled 
together and inform ParUaihent ' of the causes of its summc>ns» 

(2) Provision shall' be made by the’ rules regulating 
the,, procedure of either, Hopse ior the, allotment of time for 
discussion^ of the , _^atters:. referred, ^ tip. - .such address; ^ 
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■■Procedure in . Financial ■M.atlert' 

,Attniiai' financM stateiBent. 

112. (1) The President shall in respect of every 

financial year cause to be laid before both the Plouses of 
Parliament a statement of the estimated receipts and expen- 
diture of the Government of India for that year, in this Part 
referred to as the ‘‘annual financial statement.’' 

115. (1) The President shall— 

(a) if the amount authorised by any lav/ mrtde in 
accordance with the provisions of article 114 to 
be expended for a particular service for the 
current financial year is found to be insufficient 
for the purposes of that year or when a need 
has arisen during the current financial year for 
supplementary or additional expenditure upon 
some new service not contemplated in the an- 
nual financial statement for that year, or 

(b) if any money has been spent on any service 
during a financial year in excess of the amount 

cause to be laid before both Houses of Parliament another 
statement showing the estimated amount of that expenditure 
or cause to be presented to the House of the People a demand 
for such excess, as the case may be. 

115 (2) The provisions of articles 112, 113 and 
1 14 shall have effect in relation to any such statement and 
expenditure or demand and also to any law to be made 
authorising the appropriation of moneys out of the Consoli- 
dated Fund of India to meet such expenditure or the grant 
in respect of such demand as they have effect in relation to 
the annual financial statement and the expenditure men- 
tioned therein or to a demand for a grant and the law to 
be made for the authorisation of appropriation of moneys 
out of the Consolidated Fund of India to meet such expen- 
diture or grant. > 

117. (1)A Bill or amendment making provision 
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of clause (1) of article MO shall not be introduced or moved 
except on the recommendation of the President and a Bill 
making such provision shall not be introduced in the Council 
of -States: ■ 

Provided that no recommendation shall be required 
under this clause for the moving of an amendment making 
provision for the reduction or abolition of any tax. 

(2) A Bill or amendment shall not be deemed to 
make provision for any of the matters aforesaid by reason 
only that it provides for the imposition of fines or other 
pecuniary penalties, or for the demand or payment of fees 
for licences or fees for services rendered, or by reason that 
it provides for the imposition, abolition, remission, alteration 
or regulation of any tax by any local authority or body for 
local purposes. 

(3) A Bill which, if enacted and brought into opera- 
tion, would involve expenditure from the Consolidated 
Fund of India shall not be passed by either House of 
Parliament unless the President has recommended to that 
House the consideration of the Bill. 

Power of President to promulgate Ordinances during recess 
of Parliament. 

123. ( 1 ) If at any time, except when both Houses 

of Parliament are in session, the President is satisfied that 
circumstances exist which render it necessary for him to take 
immediate action, he may promulgate such Ordinances as 
the circumstances appear to him to require. 

(2) An Ordinance promulgated under this article shall 
have the same force and effect as an Act of Parliament, but 
every such Ordinance — 

(a) shall be laid before both blouses of Parliament 
and shall cease to operate at the expiration of 
six weeks from the reassembly of Parliament, 
or, if before the expiration of that period reso- 
lutions disapproving it are passed by both 
Houses, upon ; the passing of the second of those 
resolutions; ap4 
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(b) may be withdrawn at any time by the President. 

Explanation. — ^Where the Houses of Parliament are 
summoned to reassemble on different dates, the period of 
six weeks shall be reckoned from the later of those dates 
for the purposes of this clause. 

(3) If and so far as an Ordinance under this article 
makes any provision which Parliament would not under this 
Constitution be cornpetent to enact, it shall be void, 

151. ( 1 ) The reports of the Comptroller and Auditor" 

General of India relating to the accounts of the Union shall 
be submitted to the President, who shall cause them to bo 
laid before each House of Parliament. 

(2) The reports of the Comptroller and Auditor- 
General of India relating to the accounts of a State shall 
be submitted to the Governor of the State, who shall cause 
them to be laid before the Legislature of the State. 

Special .Officer for Scheduled Castes, Scheduled Tribes, etc. 

338. ( 1 ) There shall be a Special Officer for the 
Scheduled Castes and Scheduled Tribes to be appointed by 
the President. 

(2) It shall be the duty of the Special Officer to inves- 
tigate all matters relating to the safeguards provided for the 
Scheduled Castes and Scheduled Tribes under this Constitu- 
tion and report to the President upon the working of those 
safeguards at such intervals as the President may direct, and 
the President shall cause all such reports to be laid before 
each House of Parliament. 

(3) In this article, references to the Scheduled Castes 
and Scheduled Tribes shall be construed as including refer- 
ences to such other backward classes as the President may, 
on receipt of the report of a Commission appointed under 
clause ( 1 ) of article 340, by order specify and also to the 
Anglo-Indian community. 

Control of , the Union over the administration of , Scheduled 
Areas and the welfare of Scheduled Tribes. 

339. (1) The President may at any time and shall, 
at the expiration of ten years from the commencement of 
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this ConsHtution by order appoint a Commission to report 
on the administration of the Scheduled Areas and the wel- 
fare of the Scheduled Tribes in the States. 

The order may define the composition, powers and 
procedure of the Commission and may contain such incidental 
or ancillary provisions as the President may consider neces- 
sary or desirable. 

President’s Privileges (Art. 361) 

Protection of President and Governors. 

361. (I) The President, or the Governor or Rajpra- 

mukh of a State, shall not be answerable to any court fot 
the exercise and performance of the powers and duties of 
his office or for any act done or purporting to be done by 
him in the exercise and performance of those powers and 
duties; 

Provided that the conduct of the President may be 
brought under review by any court, tribunal or body appoint- 
ed or designated by either House of Parliament for the inves- 
gation of a charge under article 61 ; 

Provided further that nothing in this clause shall be 
construed as restricting the right of any person to bring 
appropriate proceedings against the Government of Ijidia 
or the Government of a State. 

(2) No criminal proceedings whatsoever shall be insti- 
tuted or continued against the President, or the Governor 
of a State, in any court during his term of office. 

(33) No process for the arrest or imprisonment of the 
President, or the Governor of a State, shall issue from any 
court during his term of office. 

(4) No civil proceedings in which relief is claimed 
against the President, or the Governor of a State, shall be 
instituted during his term of office in any court in respect of 
any act done or purporting to be done by him in his personal 
capacity, whether before or after he entered upon his office 
as President, or as Governor of such State, until the expira- 
tion of two months next after notice in writing has been 
delivered to Pf'e^dent'^o'l'' the; Governor, as the case may, 
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be. or left at his office stating the nature of the proceedings, 
the cause of action therefor, the name, description and place 
of residence of the ■ party- by whom such pr oceedingf ^are . to 
be instituted and the relief which he claims. 

Impeachment of President [ Arts. 61 and 361(1) ] 
Procedure for impeachment of the President. 

61. (I) When a President is to be impeached for 

violation of the Constitution, the charge shall be preferred 
by either House of Parliament. 

(2) No such charge shall be preferred unless — 

(a) the proposal to prefer such charge is contained 
in a resolution which has been moved after at 
least fourteen days* notice in writing signed by 
not less than one-fourth of the total number of 
members of the House has been given of their 
intention to move the resolution, and 

(b) such resolution has been passed by a majority 
of not less than two-thirds of the total member- 
ship of the House. 

(3) When a charge has been so preferred by either 
Hou:e of Parliament, the other House shall investigate the 
charge or cause the charge to be invectigated and the Presi- 
dent shall have the right to appear and to be represented at 
such investigation. 

Protection of President. 

361. (I) The President: shall not be answerable to 

any court for the exercise and performance of the powers 
and duties of his office or for any act done or purporting to 
be done by him in the exercise and performance of those 
powers and duties: 

Provided that the conduct of the President may be 
brought under review by any court, tribunal or body ap- 
pointed or designated by either House of Parliament for the 
investigation of a charge under article 61 : 

Provided further that ndthing in this clause shall be 
construed as restricting the right of any person to bring ap- 
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propriate proceedings against the Government of India or 
the Government of a State. 

61, (4) If as a result of the investigation a resolution 

is passed by a majority of not less than two-thirds of the 
total membership of the House by which the charge was in- 
vestigated or caused to be investigated, declaring that the 
charge preferred against the President has been sustained, 
such resolution shall have the effect of removing the Presi- 
dent from his office as from the date on which the resolution 
is so passed. 

The Vice-President of India (Arts. 63-71) 

The Vice-President of India. 

63, There shall be a Vice-President of India. 

The Vice-President to be ex-officio Chairman of the Council 
of States. 

64. The Vice-President shall be ex-officio Chairman 

of the Council of States and shall not hold any other office 
of profit: j 

Provided that during any period when the Vice- 
President acts as President or discharges the functions of the 
President under article 65, he shall not perform the duties 
of the office of Chairman of the Council of States and shall 
not be entitled to any salary or allowance payable to the 
Chairman of the Council of States under article 97. 

Term of office of Vice-President. 

67. The Vice-President shall hold office for a term of 
five years from the date on which he enters upon his office: 

Provided that — ffi 

(a) a Vice-President may, by writing under his hand 
addressed to the President, resign his office; 

(b) a Vice-President may be removed from his office 
by a resolution of the Council of States passed 
by a majority of all the then members of the 
Council and agreed to by the House of the 
People; but no resolution for the purpose of this 
clause shall be moved unless at least fourteen 
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days’s notice has been given of the intention to 
move the resolution; 

(c) a Vice-President shall, notwithstanding the 
expiration of his term, continue to hold office 
until his successor enters upon his office. 

Mection- of ■ Vio^ ■ 

66. ( 1 ) The Vice-President shall be elected by the 

members of both"^ Houses of Parliament assembled at a joint 
meeting in accordance with the system of proportional repre- 
sentation by means of the single transferable vote and the 
voting at such election shall be by secret ballot 

(2) The Vice-President shall not be a member of either 
House of Parliament or of a House of the Legislature of any 
State, and if a member of either House of Parliament or of a 
House of the Legislature of any State be elected Vice- 
President, he shall be deemed to have vacated his seat in 
that House on the date on which he enters upon his office as 
Vice-President 

(3) No person shall be eligible for election as Vice- 
President unless he — 

(a) is a citizen of India; 

(b) has completed the age of thirty-five years; and 

(c) is qualified for election as a member of the Coun- 
cil of States. 

(4) A person shall not be eligible for election as Vice- 
President if he holds any office of profit under the Govern- 
ment of India or the Government of any State or under any 
local or other authority subject to the control of any of said 
Governments. 

Explanation. — For the purposes of this article, a person 
shall not be deemed to hold any office of profit by reason 
only that he is the President or Vice-President of the Union 
or the CDvernor of any State or is a Minister either for the 
Union or for any State, 

Matters relating to or connected with the election of a 
President or Vice-President. ' 

71 1 , (1) All 4f>^ht$;and disputes arising out of Q|r ip 
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connection with the election of a President or Vice-President 
s'hall be inquired into and decided by the Supreme Court 
whose decision shall be final. 

(2) If the election of a person as President or Vice- 
President is declared void by the Supreme Court, acts done 
by him in the exercise and performance of the powers and 
duties of the office of President or Vice-President, as the case 
may be, on or before the date of the decision of the Supreme 
Court shall not be invalidated by reason of that declaration, 

(3) Subject to the provisions of this Constitution, 
Parliament may by law regulate any matter relating to or 
connected with the election of a President or Vice-President. 
Vice-President^s Oath and term of office (Arts. 69, 67 & 68) 

69. Every Vice-President shall, before entering upon 
his office, make and subscribe before the President, or some 
person appointed in that behalf by him, an oath or affirma- 
tion in the following form, that is to say — 

swear in the name of God 


“I, A. B., do-. 


solemnly affirm 
that I will bear true faith and allegiance to 
the Constitution of India as by law estab- 
lished and that I will faithfully discharge 
the duty upon which I am about to enter.” 

67. The Vice-President shall hold office for a term 
of five years from the date on which he enters upon his office: 

Provide(J that — 

(a) a Vice— President may, by writing under his hand 
addressed to the President, resign his office; 
a Vice-President may be removed from his 
office by a resolution of the Council of States 
passed by a majority of all the then members 
of the Council and agreed to by the House of 
the People; but no resolution for the purpose 
of this clause^ shall be moved unless at least 
^ fourteen days' notice has Been given of the in- 
■'tention to move 'tlie resolution; 

(c) a Vice-President shall, notwithstanding the 


(b) 
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until his successor enters upon his office, 

68* ( 1 ) An election to fill a vacancy caused by the 

expiration of the term of office of Vice-President shall be 
completed before the expiration of the term. 

(2) An election to fill a vacancy in the office of Vice- 
President occurring by reason of his death, resignation ot 
removal, or otherwise shall be held as soon as possible after 
the occurrence of the vacancy, and the person elected to fill 
the vacancy shall, subject to the provisions of article 67, be 
entitled to hold office for the full term of five years from the 
date on which he enters upon his office. 

The Council of Ministers (Arts. 74-75-78 & Sch. Ill) 
Council of Ministers to aid and advise President. 

74* ( 1 ) There shall be a Council of Ministers with the 

Prime Minister at the head to aid and advise the President 
in the exercise of his functions. 

(2) The question whether any, and if so what, advice 
was tendered by Ministers to the President shall not be in- 
quired into in any court. 

Other provisions as to Ministers. 

75. ( 1 ) The Prime Minister shall be appointed by 

the President and the other Ministers shall be appointed by 
the President on the advice of the Prime Minister. 

(2) The Ministers shall hold office during the pleasure 
of the President, 

(3) The Council of Ministers shall be collectively res- 
ponsible to the House of the People. 

(4) Before a Minister enters upon his office, the Presi- 
dent shall administer to him the oaths of office and of secrecy 
according to the forms set out for the purpose in the Third 
Schedule. 

(5) , A Minister who. for any period of six consecutive 
months, is not a member of^ either House of 'Parliament' shall 
at the expiration of that- period ' cease to ' be a Minister, 

(6) The salaries and allowances of Ministers shall be 
such as Parliament may from time to time by law determine 
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and, until Parliament so determines, shall be as specified in 
the Second Schedule. 

The Prime Minister (Arts/ 75(1), 75(2) and, 78) 

75. ( 1 ) The Prime Minister shall be appointed by the 
President and other Ministers shall be appointed by Presi- 
dent on the advice of the Prime Minister. 

(2) The Prime Minister shall hold office during the 
pleasure of the President, 

Duties of the Prime Minister. ; 

78. It shall be the duty of the Prime Minister — 

(a) to communicate to the President all decisions of 
the Council of Ministers relating to the adminis- 
tration of the affairs of the Union and proposals 
for the legislation; 

(b) to furnish such information relating to the ad- 
ministration of the affairs of the Union and 
proposals for legislation as the President may 
call for; and 

(c) if the President so requires, to submit for the 
consideration of the Council of Ministers any 
matter on which a decision has been taken by a 
Minister but which has not been considered by 
the Council. 

The Attorney-General for India 
(Arts. 76(1), 124, 76(4), 76(2) (3) & 88) 

Attorney-General for India. 

76. (1) The President shall appoint a person who is 
qualified to be appointed a Judge of the Supreme Court to 
be Attorney-General for India. 

His Qualifications. 

124* (3) The qualifications of the Attorney-General 

of India are the same as those of a Supreme Court Judge as 
laid down in Art, 123(3), namely;“ 

A person shall not be qualified for appointment as a 
Judge of the .Supreme Court unless , he is. a citizen of India 
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(a) has been for at least five years a Judge of a 
High Court or of two or more such Courts in 
succession; or 

(b) has been for at least ten years an advocate of a 
High Court or of two or more such Courts in 
succession; or 

(c) is, in the opinion of the President, a distinguished 
jurist. 

76. (4) He shall hold office during the pleasure of 

the President, and"" shall receive such remuneration as the 
President may determine. 

His duties. 

76. (2) It shall be the duty of the Attorney-General 

to give advice to the Government of India upon such legal 
matters, and perform sucih other duties of a legal charac- 
ter, as may from time to time be referred or assigned to him 
by the President, and to discharge the functions conferred on 
him by or under this Constitution or any other law for the 
time being in force. 

His rights. 

76. (3) In the performance of his duties the Attorney- 

General shall have right of audience in all courts in the terri- 
tory of India. 

Rights of Ministers and Attorney-General as respects Houses. 

88. Every Minister and the Attorney-General of India 
shall have the right to speak in, and otherwise to take part 
in the proceedings of, either House, any joint sitting of the 
Houses, and any committee of Parliament of which he may 
be named a member, but shall not by virtue of this article be 
entitled to vote. 



CHAPTER Vll 


THE UNION LEGISLATURE 

The Legislature in any country enjoys a very predomi- 
nant position in the day to day working and administration 
of that country. We are now living in an age in which laws 
have gained tremendous influence and the laws promulgated 
by the States have come to guide and direct almost all the 
activities of the people. One of the most important func- 
tions of the legislature in any country is the making of laws, 
though this is not the only function that Parliament performs. 
President Wilson correctly pointed out the significance of the 
modern Legislature when he said, ‘It is the forum of the 
nation. It is quite important as legislation keeps a vigilant 
'si^ht over the administration; .but 'even more ’important than 
legislation is the instruction and guidance in political affairs 
which the people might receive from a body which keeps all 
national concerns suffused in a broad day light of discussion/' 

Under our Constitution we have chosen a parliamentary 
form of government as is prevalent in England. We have 
affected a harmonious blending of the executive and the legis- 
lative organs of the State. The executive power is wielded 
by a body which is a part of the legislature and belong to 
the party which has a majority in the popular chamber. The 
Parliament, therefore, provides the cabinet and holds the 
cabinet responsible to it. By discussion and criticism the 
policy Tormiilated by the cabinet comes under severe scrutiny- 
nf the members of the Legislature, bringing to light’ the merits 
and dements of the policy of Government. In England, the 
opposition party which has been legally and officially recog- 
nised by the Minister of the Crown Act, performs a very 
important function. In India, the leader of the opposition, 
as in England", has no ■ special salary. As a matter of fact 
the rpultiple parties prevailing'. in the different legislatures in 
India make the formation of a healthy opposition almost 
impossible. 
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Although we have adopted a parliamentary form of 
government, and the Parliament is supreme under the consti- 
tution, it is not as supreme as the British Parliament, By 
Parliamentary Sovereignty in England we mean that Parlia- 
ment can make or unmake any law whatever and whenever, 
whether fundamental or otherwise, like any other law. it has 
both legislative and constituent powers. Secondly, the 
Judiciary cannot set aside or nullify the Act of Parliament, 
The question of constitutionality does not arise in respect of 
a Sovereign body like the British Parliament. 

PARLIAMENT (RAJYA SABHA) lARTS. 80, 
83(1), 84, 89 & 921 
Provisions of the Constitution 

80, The Council of States shall consist of (a) 12 mem- 
bers to be nominated by the President consisting of persons 
having special knowledge or practical experience in respect of 
Literature, science, art and social service, and (b) not more 
than 238 representatives of the States and of the Union 
Territories, 

There is no election for the Council of States but they 
shall be elected by the elected members of the Legislative 
Assemblies of the States in accordance with the system of 
proportional representation by means of a single transferable 
vote. 

83, Council of States shall not be subject to dissolution 
but as nearly as possible one third of the members thereof 
shall retire on the expiration of every second year. The 
object of the article is to prevent the House from being turned 
into a stale body and to' have into it a continual flow of fresh 
talents. It is a permanent body and not subject to 
dissolution. 

84, A person shall not be qualified to be chosen to 
fill in a seat in the Council of States unless he is a citizen of 
India; is not less than 25 years of age and possesses such 
other qualifications as Parliament may prescribe by law. 

OFFICERS OF RAJYA SABHA [ARTS. 89-92 J 
, 89, The Vice-President ; of ''India shall be 'ex-officio 
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Chairman of the Council of States, which shall also choose 
its Dy. Chairman, who shall vacate his oifice if he ceases to 
be a Member of the Council. In the absence of the Chair- 
man, the Dy. Chairman may perform all his functions and 
duties (Art. 91). He may, by writing under his hand 
addressed to the Chairman resign his office or he may be 
removed from his office by a resolution passed by a majority 
of all the then members of the Council (Art. 90). The 
Chairman or the; Dy. Chairman' cannot preside while a resolu- 
tion for his removal from office is under consideration of the 
House (Art, 92). The Chairman shall have the right to 
speak in and otherwise to take part in the proceedings, of 
the Council of States while any resolution for his removal is 
under consideration, but shall not be entitled to vote at all 
on such resolutions or any other matter during such proceed- 
ings [Art, 92(2)1. 

THE HOUSE OF THE PEOPLE [ARTS. 81-84, 
93-96. 100, 112, 330-341 

81- The House of the People, known as the ‘Lower 
House‘ shall consist of not more than 500 members chosen 
by direct election from territorial constituencies in the States 
and not more than 20' members to represent the Union Terri- 
tories chosen in the manner prescribed by Parliament. The 
constituencies^ are to be territorial and the election is to be on 
the basis of adult suffrage i.e. every citizen who is not less 
than 2 1 years of age and is not otherwise disqualified on the 
ground of non-resident, unsoundness of mind, crime or cor- 
rupt or illegal practice is entitled to be a voter. Each State 
shall be divided into territorial constituencies in such manner 
that the ratio between the population of each constituency 
and the number of seats allotted to it is so far as practicable, 
the same throughout the State. 

Duration; The House of the People, unless sooner dis- 
solved, shall continue for five years from the date appointed 
for its first meeting and no longer and the expiration of the 
period of five years shall operate as a dissolution of the House. 
The said period may, while a Proclamation of Emergency is 
in operation, be extended by Parliament for one year. 
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330, Seats shall be reserved in the House of the People 
for Schedule Castes; Schedule Tribes. The President, may 
if he is of opinion that the Anglo-Indian community is not 
adequately represented in the House of the People, nominate 
not more than two members of that community to the House 
(Art. 331). But such a reservation of seats for the above- 
mentioned classes shall cease after a period of ten years 

(Art. 334). 

Qualification fdr its membership: A person shall not 
be qualified to be chosen to fill a seat in Parliament unless 
he is a citizen of India, is not less than 25 years of age; and 
possesses such other qualifications as Parliament may pres- 
cribe by law (Art. 54). 

Speaker and Dy. Speaker: (Arts. 93-96). 

93, The House of the People shall, as soon as may be, 
choose two members of the House to be respectively Speaker 
and Dy, Speaker thereof, 

94. Either of them shall vacate his office if he ceases 
to be a member of the House or he may at any time by writ- 
ing under his hand address, if such member is the Speaker, 
to the Dy. Speaker, (and if such member is the Dy. Speaker 
to the Speaker) resign his office; or he may be removed 
from his office by a resolution of the blouse, moved after 
fourteen days’ notice passed by majority of all the then mem- 
bers of the House. 

95* Neither can preside while a resolution for his re- 
moval from office is under consideration (Art. 96). In the 
absence of the Speaker, his duties may be performed by the 
Dy. Speaker. 

The position of the Speaker is sought to be made in- 
dependant and impartial by charging his salaries and allow- 
ances on the Consolidated Fund of India I Art. 1 12(3)(b)], 
He can be removed only by a resolution of a special majority 
of the House itself [Art. 94(c) 1; and he has no vote except 
in case of a tie [Art. 100(1)1. 

DISQUALIFICATION OF MEMBERS [ARTS. 101-1041 

101. No person shall be a member of both Houses of 
Parliament and provision shall be made by Parliament by 
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law for the vacation by a person who is chosen a member 
of both the Houses of his seat in one House or the other. 

A person shall be disqualified for being a member of 
either House of Parliament in any one of the following five 
cases, viz., (a) If he holds any office of profit under the 
Government of India or the Government of any State, other 
than the office of a Minister either for the Union or for a 
State; or (b) if he is of unsound mind and stands so declared 
by a competent court; or (c) if he is art undischarged insol- 
vent; or (d) if he isf not a citizen of India, or has voluntarily 
acquired the citizenship of a foreign State, or is under any 
acknowledgement of allegiance or adherence to a foreign 
State; or (e) if he is so disqualified by or under any law 
made by Parliament (102). 

If any question arises as to whether a member of either 
House of Parliament has become subject to any of the dis- 
qualifications mentioned in CL 1 of Art. 1 02 the question 
shall be referred to the President for his decision which shall 
be final (103(1). Before giving any decision the President 
shall obtain the opinion of the Election Commission and shall 
act according to such opinion [Art. 103(2)1. 

Effect of disqualification: [Art. 101(3)1. 

If a member of either House of Parliament becomes 
subject to any of the disqualifications mentioned above, his 
seat shall thereupon become vacant [Art. 102(3)1. 

MembePs seat when becomes vacant? [Art. 101(3) 
& (4)1. 

This happens in three cases, viz., — 1. If a member 
resigns his seat (by writing under his hand addressed to the 
Chairman or the Speaker) his seat shall thereupon become 
vacant: [Art. 101(3)1. 2. So also, if for a period of 

sixty days a member of either House of Parliament is, with- 
out permission of the House, absent from all meetings thereof, 
the House may declare his seat vacant: [Art 101(4)1. 
3. Similarly, if a member of either House of Parliament 
becomes subject to the disqualifications mentioned in Art. 
102 (above) > his seat shall thereupon become vacant: 
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Penalty' for voting by a non-qnalified or disqualified per-« 
son: (Art, 104), 

If a person sita or votes as a member of either House of 
Parliament before taking the oath or affirmation required by 
Art. 99 or when he knows that he is not qualified or that he 
is disqualified or that he is prohibited from so doing by any 
law,— he shall be liable in respect of each day on lArhich- he 
sits or votes to a penalty of five hundred rupees to be re- 
covered as a debt due to the Union. 

DISABILITIES, POWERS, PRIVILEGES & IMMUNITIES 
OF PARLIAMENT AND ITS MEMBERS 
[ARTS. 101(1), 105-106] 

101, No person shall be a member of both Houses of 
Parliament; nor can any person be a member of both of 
Parliament and of a House of Legislature of a State. 

105. There shall be freedom of speech in Parliament; 
no member of Parliament shall be liable to any proceedings 
in any court in respect of anything said on any vote given by 
him in Parliament or any Committee thereof, and no person 
shall be so liable in respect of the publication by or under 
the authority of either House 'of Parliament of any report, 
'paper, votes or proceedings. 'Members of either House of 
Parliament shall be entitled to receive such salaries and allow- 
ances as may from time^ to time be determined by Parliament 
by law. 

CONDUCT OF PARLIAMENTARY BUSINESS 
[ARTS. 85-88, 99, 1,00, 104, 121-22] 

S5. The President shall from time to time summon 
each House of Parliament to meet at such time and place as 
he thinks it fit but six months shall not intervene between 
its last sitting in one session and the date appointed for its 
first sitting in the next session, 

86. ' The President may 'address either House of Parlia- 
ment, or' both Houses assembled ■ together and. for that' pur- 
pose require the attendance of members. He may also send 
message to either House 'of ■Parliament whether with respect 
to a bill then pending in Parliament or otherwise, 
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87. He shalh at the commencement of the first Session 
after each General Election to the House of the People and 
at the commencement of the first Session of each year, ad- 
dress both Houses of Parliament assembled together and 
inform Parliament of the causes of its summons. Provision 
shall be made by the rules regulating the procedure of either 
House for the allotment of time for discussion of the matter 
referred to in such address. 

88. Every Minister and the Attorney-General of India 
shall have the right to speak in and otherwise take part in 
the proceedings of, either House, any joint sitting of the 
Houses, and any Committee of the Parliament of which he 
may be named a member, but shall not by virtue of this 
article be entitled to vote. 

99. Every member of either House of Parliament 
shall, before taking his seat, make and subscribe before the 
President, or some person appointed in that behalf by him, 
an oath or affirmation according to the form set out for the 
purpose in the Third Schedule. 

Voting in Houses: [Arts. 100 and 1041. 

All questions at any sitting of either House or joint 
sitting of the Houses shall be determined by a majority of 
votes of the members present and voting. The Chairman 
or Speaker shall not vote in the first instance but shall have 
and exercise a casting vote in the case of an equality of votes. 

104. If a person sits or votes as a member of either 
House of Parliament before he has taken the oath as above, 
he shall be liable in respect of each day on which he so sits 
or votes to a penalty of Rs. 500/ to be recovered as a debt 
due to the Union. 

The quorum. [Art. 100(3) (4) 3 

The quorum to constitute a meeting of either House of 
Parliament shall be one-tenth of the total number of members 
of the" House. If at any time during a meeting of a Houst. 
there is no quorum, it shall be the duty of the Chairman or 
Speaker either to adjourn the House or to suspend the meet- 
ing until there is a quorum. 
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If any business is transacted when there was no quorum 
its validity would not be open to attack on that ground 
[Art 122(1)1. 

121, No discussion shall take place in Parliament with 
respect to the conduct of any Judge of the Supreme Court 
or of a High Court in the discharge of his duty except upon 
a motion for presenting an address to the President praying 
for the removal of the Judge as hereinafter provided. 

122. The validity of any proceedings in Parliament 
shall not be called in question on the ground of any alleged 
irregularity of procedure and no officer or member of Parlia- 
ment in whom powers are vested by or under this Consti- 
tution for regulating procedure or the conduct of business, 
or for maintaing order, in Parliament, shall be subject to the 
jurisdiction of any Court in respect of the exercise by him 
of those powers. 

LEGISLATIVE PROCEDURE [ARTS. 107-111] 

107. Subject to the provisions of Arts. 109 6c 117 
with respect to Money Bills, a bill may originate in either 
House of Parliament. This Article lays down the rule that 
the two Houses shall enjoy equal powers in regard to legis- 
lation, the only exception being the Finance Bill which can 
only be introduced in the House of the People. 

107(2). A Bill s'hall not be deemed to have been 
passed by both Houses of Parliament unless it has been 
agreed to by both Houses. 

When a Bill is passed in one House and then sent to another, 
the latter may take one of the several courses as follows: — 

(i) If the latter House agrees to the Bill without amendment, it will be 
deemed to have been passed by both Houses of Parliament and at once pre- 
sented to the President for his assent. 

(ii) It may reject the Bill altogether. In such a case the provision of 
Art. 108(1) (a) as to joint sitting may be applied by the President. 

(lit) It may pass the Bill with amendments. The Bill will then be re- 
turned to the other House. If the House which originated the Bill accepts the 
amendments, the Bill will be presented to the President for his assent (Art. 111). 
If, however, the originating House cannot agree to the amendments, and no final 
agreement between the Houses can be reached by means of negotia'ion, the 
President may apply the proyisioix as to joint-sitting. 
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(iv) It may take no action on the Biil, i.e,, keep it lying on its table 
without returning it to the originating House. In such a case, if 6 months have 
elapsed since the date of its reception of the Bill, the President may apply 
the provision as to joint sitting. 

Lapsing of Bills: [Art. 107 (3)«'(5) ], A Bill, pending in 
Parliament shall not lapse by reason of the prorogation of 
the Houses. Nor shall a Bill which was introduced in the 

Council of States lapse by dissolution of the House of the 

People* But a Bill which is pending in the blouse of the 
People or which! having been passed by lhaf House is pending 
in the Council of States, shall lapse on a dissolution of the 

House of the People. But a Bill which originated in the 

Council of States and is still pending there, not having been 
passed by the House of the People, will not lapse on account 
of such dissolution. A Bill pending in the Council not hav- 
ing been passed by the House of the People will not lapse. 
Similarly, a Bill which is pending in the House of the People, 
whether originating in that House, or' sent to it by the Council 
of States, shall lapse on dissolution. But a Bill will not lapse 
as stated above if the President has, prior to the dissolution, 
notified his intention to summon a joint-sitting of the two 
Houses, 

Joint sitting of both Houses in certain cases [Arts. 108 & 
1183. 

Since both the blouses have equal power, it is possible 
that a deadlock might arise between the two Houses. Art. 
108 has been enacted with a view to resolving such a dead- 
lock. It authorises the President to convene a joint sitting 
of both the Houses under the following circumstances: — 

When can joint sitting be convened? If after a Bill 
(other than a Money Bill) has been passed by one blouse 
and transmitted to the other House, (a) the Bill is rejected 
by the other House; or (b) the Houses have finally disagreed 
as to the amendments to be made in the Bill; or (c) more 
than six months elapse from the date of the reception of the 
Bill by the other House without the Bill being passed by it. 

Who can convene it and how? ^ The President may 

notify to the House by message his intention of summoning 
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the two Houses to meet in a joint sitting for the purpose of 
deliberating and voting on the Bill [Art. 108(1)1. At such 
a joint sitting the Speaker of the House of the People shall 
preside [Art. 118(4)1. Any one of the circumstances men- 
tioned in (a), (b) & (c) must exist before the President can 
convene a joint session and submit the Bill to it, but this risle 
is inapplicable to Art 109 (Money Bills). A lapsed Bill can- 
not be referred to a joint session, but if prior to the dissolu- 
tion of the Housp of the People, the President notifies his 
intention to submit the Bill before a joint sitting the Bill does 
not lapse by reason of the dissolution of House of People. 

Procedure at Joint Sittings: [Art 108(3) (4) 1 . 

Where the President has notified his intention of summoning 
the House to meet in a joint sitting, neither House shall pro- 
ceed further with the bill. If at the joint sitting of the two 
Houses the Bill is passed by a majority of the members of 
both blouses present and voting it shall be deemed to have 
been passed by both the Houses. If, however, the Bill has 
been passed by one House and has not been passed by the 
other, with amendments and returned to the House in which 
it originated, no amendment shall be proposed to such a Bill. 
Similarly, if the Bill has been so passed and returned only 
with such amendments, as aforesaid, shall be proposed to 
the Bill and such other amendments as are relevant to the 
matters with respect to which the Houses have not agreed 
and the decision of the person presiding as to the amend- 
ments shall be final. The object is to ensure that the pro- 
ceedings at the joint sitting may not be unnecessarily delayed. 
Lastly, where a joint sitting has been sommoned prior to 
the dissolution of the House of the People, the Bill in res- 
pect of which the sitting was convened does not lapse on the 
dissolution of the House of the People. [Art. 108(5)1. 

111. When a Bill has been passed by the House of 
Parliament, it shall be ‘presented to the President, and the 
President shall declare either that he assents to the Bill, or 
that he withholds assent therefrom; 

Provided that the President may, as soon as possible 
pifter the presentatipti- tp-him^of a '’Bill for a^senh return the 
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Bill if it is not a Money Bill to the Houses with a message 
requesting that they will reconsider the Bill or any specified 
provisions thereof and, in particular, will consider the desir- 
ability of introducing any such amendments as he may re- 
commend in his message, and when a Bill is so returned, the 
Houses shall reconsider the Bill accordingly, and if the Bill 
is passed again by the Houses with or without amendment 
and presented to the President for assent, the President shall 
not withhold assent therefrom. ^ 

NOTE: About the Money Bill the Constitution is silent 
because it can only be introduced in the House of People 
on the recommendation of the President, if the President re- 
commends it and it is passed by the House of People then 
he is presumed to have given his assent to the Bill. 

cribes no time limit within which the President is to declare 
his assent or refusal or to return the Bill. He may indefi- 
nitely postpone the Bill and thus exercise something like a 
‘Pocket veto’, by simply postponing giving his assent to the 
Bill indefinitely. 

PROCEDURE GENERALLY (Art. 118) 

118. (1) Each House of Parliament may make rules 

for regulating, subject to the provisions of this Constitution, 
its procedure and the conduct of its business. 

(2) Until rules are made under clause (1), the rules 
of procedure and standing orders in force immediately before 
the commencement of this Constitution with respect to the 
Legislature of the Dominion of India shall have effect in 
relation to Parliament subject to such modifications and 
adaptations as may be made therein by the Chairman of the 
Council of States or the Speaker of the House of the People, 
as the case may be. 

(3) The President, after consultation with the Chair- 
man of the Council of States and the Speaker of the Plouse 
of the People, may make rules as to the procedure with res- 
pect to joint sittings of, and cominunications between, the 
{wo Houses. 
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(4) At a joint sitting of the two Houses the Speaker 
of the House of the People, or in his absence such person 
as may be determined by rules of procedure made under 
clause (3), shall preside. 

MONEY BILLS 

Spiecial'^ procedure in respect of Money-Bills ' \ ' 

109, (1) A Money Bill shall not be introduced in the 

Council of States. 

(2) After a Money Bill !has been passed by the blouse 
of the People it shall be transmitted to the Council of States 
for its recommendations and the Council of States shall with- 
in a period of fourteen days from the date of its receipt of 
the Bill return the Bill to the House of the People with its 
recommendations and the House of the People may there- 
upon either accept or reject all or any of the recommenda- 
tions of the Council of States, 

(3) If the House of the People accepts any of the re- 
commendations of the Council of States, the Money Bill shall 
be deemed to have been passed by both Houses with the 
amendments recommended by the Council of States and 
accepted by the House of the People. 

(4) If the House of the People does not accept any 
of the recommendations of the Council of States, the Money 
Bill shall be deemed to have been passed by both Houses in 
the form in which it was passed by the House of the People 
without any of the amendments recommended by the Council 
of States. 

(5) If a Money Bill passed by the House of the 
People and transmitted to the Council of States for its re- 
commendations is not returned to the House of the People 
within the said period of fourteen days, it shall be deemed 
to have been passed by both Houses at the expiration of the 
said period in the form in which it was passed by the blouse 
of the People. 

110* (1) For the purposes of this Chapter, a Bill shall 

be deemed to be a Money .Bill, if it contains only prpvfsipn^' 
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dealing with all or any of the following matters, namely- — 
(a) the imposition, abolition, remission, alteration or regula- 
tion of any tax; (b) the regulation of the borrowing of 
money or the giving of any guarantee by the Government of 
India, or the amendment of ; the law with respect to any 
financial obligations undertaken or to be undertaken by the 
Government of India; (c) the custody of the Consolidated 
Fund or the Contingency Fund of India, the payment of 
moneys into or the withdrawal of moneys from any such 
Fund; (d) the appropriation of moneys out of the Con- 
solidated Fund of India; (e) the declaring of any expenditure 
to be expenditure charged on the Consolidated Fund of 
India or the increasing of the amount of any such expenditure; 
(f) the receipt of money on account of the Consolidated 
Fund of India or the public account of India or the custody 
or issue of such money or the audit of the accounts of the 
Union or of a State; or (g) any matter incidental to any of 
the matters specified in sub-clauses (a) to (f). 

(2) A Bill shall not be deemed to be a Money Bill by 
reason only that it provides for the imposition of fines or 
other pecuniary penalties, or for the demand or payment 
of fees for licences or fees for services rendered, or by reason 
that it provides for the imposition, abolition, remission, altera- 
tion or regulation of any tax by any local authority or body 
for local purposes, 

(3) If any question arises whether a Bill is a Money 
Bill or not, the decision of the Speaker of the House of the 
People thereon shall be final. 

(4) There shall be endorsed on every Money Bill when 
it is transmitted to the Council of States under article 109, 
and when it is presented to the President for assent under 
article 111, the certificate of the Speaker of the House of 
the People signed by him that it is a Money Bill. 

ReguIatioMi by law of proceduro in Parliament iii relation to 

11 9, Parliament may, for the purpose of the timely 
completion of financial business, regulate by law the pro- 
cedure of, and the conduct; \'of > business/ }n each House . of 



THE UNION legislature 


317 


Parliament in relation to any financial matter or to any Bill 
for the appropriation of moneys out of the Consolidated 
Fund of India, and, if and so far as any provision of any 
law so made is inconsistent with any rule made by a House 
of Parliament under clause ( 1 ) of article ! 1 8 or with any 
rule: or staiiding order having effect in relation to ParMament: 
under clause (2) of that article, such provision shall prevail. 

Procedure in Fitiaecial Matters ■ 

(Arts. 112-117) 

Annual financial statement 

1 12. ( 1 ) The President shall in respect of every 

financial year cause to be laid before both the Houses of 
Parliament a statement of the estimated receipts and ex- 
penditure of the Government of India for that year, in this 
Part referred to as the “annual financial statement’*. 

(2) The estimates of expenditure embodied in the an- 
nual financial statement shall show separately — (a) the sums 
required to meet expenditure described by this Constitution 
as expenditure charged upon the Consolidated Fund of 
India; and (b) the sums required to meet other expenditure 
proposed to be made from the Consolidated Fund of India, 
and shall distinguish expenditure on revenue .account from 
other expenditure. 

(3) The following expenditure shall be expenditure 
charged on the Consolidated Fund of India^ — (a) the emolu- 
ments and allowances of the President and other expenditure 
relating to his office; (b) the salaries and allowances of the 
Chairman and the Deputy Chairman of the Council of States 
and the Speaker and the Deputy Speaker of the House of the 
People; (c) debt charges for which the Government of India 
is liable including interest, sinking fund charges and redemp- 
tion charges, and other expenditure relating to the raising 
of loans and the service and redemption of debt; (d) (i) the 
salaries, allowances and pensions payable to or in respect of 
Judges of the Supreme Court; (ii) the pensions payable to or 
in respect of Judges of the Federal Court; (iii) the pensions 
payable to or in respect of Judges of any High Court which 
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exercises juriscliclion in relation to any area included in die 
territory of India or which at any time before the commence' 
ment of this Constitution exercised jurisdiction in relation to 
any area included in a Governor’s Province of the Dominion 
of India; (e) the salary, allowances and pension payable to or 
in respect of the Comptroller and Auditor-General of India; 
(f) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal; (g) any other ex- 
penditure declared by this Constitution of by Parliament by 
law to be so charged. 

Procedure in Parliament with respect to estimates 

1 13. ( 1 ) So much of the estimates as relates to ex- 
penditure charged upon the Consolidated Fund of India shall 
not be submitted to the vote of Parliament, but nothing in 
this clause shall be construed as preventing the discussion in 
either House of Parliament of any of those estimates. 

( 2 ) So much of the said estimates as relates to other 
expenditure shall be submitted in the form of demands for 
grants to the House of the People, and the House of the 
People shall have power to assent, or to refuse to assent, to 
any demand, or to assent to any demand subject to a re- 
duction of the amount specified therein. 

(3) No .demand for a grant shall be made except on 
the recommendation of the President. 

117. (3) A Bill which, if enacted and brought into 

operation would involve expenditure from the Consolidated 
Fund of India shall not be passed by either House of Parlia- 
ment unless the President has recommended to that House 
the consideration of the Bill. 

Appropriation Bills (Arts. 114-115) 

114. (1) As soon as may be after the grants under 
article 1 1 3 have been made by the House of the People, there 
shall be introduced a Bill to provide for the appropriation 
out of the Consolidated Fund of India of all moneys required 
to meet (a) the grants so made by the House of the People; 
and (b) the expenditure charged on the Consolidated Fund 
of India but not exceeding in any case the amount shown in 
the statement previously laid before Parliament. 
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(2) No amendment sfiall be proposed to any such Bill 
in either House of Parliament which will have the effect of 
varying the amount or altering the destination of any grant 
so made or of varying the amount of any expenditure charged 
on the Consolidated Fund of India, and the decision of the 
person presiding as to whether an amendment is inadmissible 
under this clause shall be final. 

(3) Subject to the provisions of articles 115 and 116, 
no money shall be withdrawn from the Consolidated Fund 
of India except under appropriation made by law passed in 
accordance with the provisions of this article. 

Supplementary, additional or excess grants 

115* ( 1 ) The President shall — (a) if the amount 

authorised by any law made in accordance with the pro- 
visions of article 1 1 4 to be expended for a particular service 
for the current financial year is found to be insufficient for 
the purposes of that year or when a need has arisen during 
the current financial year for supplementary or additional 
expenditure upon some new service not contemplated in the 
annual financial statement for that year, or (b) if any money 
has been spent on any service during a financial year in ex- 
cess of the amount granted for that service and for that year, 
cause to be laid before both the Houses of Parliament an- 
other statement showing the estimated amount of that ex- 
penditure or cause to be presented to the House of People 
a demand for such excesses. 

Regulation by law of procedure in Parliament in relation to 
financial business 

119. Parliament may, for the purpose of the timely 
completion of financial business, regulate by law the pro- 
cedure of, and the conduct of business in, each House of 
Parliament in relation to any financial matter or to any Bill 
for the appropriation of moneys out of the Consolidated 
Fund of India, and, if and so far as any provision of any law 
so made is inconsistent with any rule made by a House of 
Parliament under clause (1) of article 118 or with any rule 
or standing order having effect in relation to Parliament 
under clause (2) of that article, such provision shall prevail. 
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Votes on accoiint, ¥otes of ci^edit and ' exceptional' g 

li6, (1) Notwithstanding anything in the foregoing 
provisions of this Chapter, the House of the People shall 
have power — (a) to make any grant in advance in respect 
of the estimated expenditure for a part of any financial year 
pending the completion of the procedure prescribed in article 
113 for the voting of such grant and the passing of the law 
in accordance with the provisions of article I 1 4 in relation 
to that expenditure; (b) to make a grant for meeting an un- 
expected demand upon the resources of India when on ac- 
count of the magnitude or the indefinite character of the 
service the demand cannot be stated with the details ordi- 
narily given in an annual financial statement; (c) to make 
an exceptional grant which forms no part of the current ser- 
vice of any financial year; and Parliament shall have power 
to authorise by law the withdrawal of moneys from the Con- 
solidated Fund of India for the purposes for which the said 
grants are made. 

( 2 ) The provisions of articles I 1 3 and 1 1 4 shall have 
eflfect in relation to the making of any grant under clause ( 1 ) 
and to any law to be made under that clause as they have 
effect in relation to the making of a grant with regard to 
any expenditure mentioned in the annual financial statement 
and the law to be made for the authorisation of appropriation 
of moneys out of the Consolidated Fund of India to meet 
such expenditure. 
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THE UNION JUDICIARY 

All writtten constitutions have made adequate provisions 
for the establishment of some Judicial agency for the enforce- 
ment of the provisions of the constitution. It is by Judicial 
review that the cohstitution acquires practical meaning and 
significance. 

“The power of interpreting the laws involves necessarily 
the function to ascertain, whether they are conformable to 
the constitution or not; and if not as so conformable, to 
declare them void and inoperative. As the constitution is 
the supreme law of the land, iri a conflict between that and 
the laws either of Congress or the States, it becomes the duty 
of the judiciary to follow that only which is of paramount 
obligation. This results from the very theory of Republican 
Constitution of Government, for otherwise the acts of the 
legislature and executive would in effect become supreme 
and uncontrolled notwithstanding any prohibitions or limita- 
tions contained in the constitution; and usurpations of the 
worst unequivocal and dangerous character might be assumed, 
without remedy within the reach of the citizen.” - (Story j.). 

Our constitution has established an independent and 
impartial judiciary which has by its fearless exposition and 
impartial interpretation of the constitution exerted a very 
great influence on the Indian citizens and other departments 
of government. The English courts have no right to ques- 
tion the validity of the Acts of Parliament but the Indian 
Judiciary can do so by the touchstone of the Constitution. 
No doubt, it works within certain limitations and it has no 
idea of ' becoming a super-legislature of the American type. 
The Supreme Court is. not charged with the general guardian- 
ship against all potential mischief in the complicated tasks 
of ■ government, “It has /no influence ' over .either the sword 
or the purse ; no direction either of the strength or the wealth 
of the society; and can takeMio; active resolution whatever. 
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it may truly be said to have neither force,: nor biit:: 
Judgment, , Courts ' may modify they camiol replace.': :'': T 
' can^' j earlier interpretations ' as , new arg:mnents,v new, 

points of view are presented, they can shift the dividing line 
in marginal cases, but there are barriers they cannot pass, 
definite assignments of power they cannot re-a!locate. They 
can give a broadening construction of the existing powers, 
but they cannot assign to one authority powers explicitly 
granted to another.’' ^ 

The one remarkable feature of our judiciary is that we 
have a single integrated judiciary for the whole Union. But 
in the U.S.A. the federal and state judiciary are separate. 
The Federal Court administers and en(forces federal laws 
throughout the country while State Federal Courts only en- 
force local laws and matters. The judicial system in the 
U.S.A. is, therefore, organised on the strict federal principle. 
The Constitution of America merely created the Supreme 
Court but conferred powers upon the Congress to constitute 
subordinate Federal Courts. State Courts retained their 
powers and jurisdiction according to the constitution, which 
is confined to federal matters like those relating to the United 
States treaties, public ministers, iontroversies in whith the 
United States is a party and disputes between one State and 
another. In cases concerning other matters, the State 
Supreme Courts exerrise exrlusive jurisdiction and there is an 
element of finality in their decisions. The Federal Judiciary 
has nothing to do with the State Courts excepting when a 
question as regards the interpretation of the Federal Consti- 
tution, or the treaties is concerned. It is only in such mat- 
ters that appeals will lie to the Supreme Court of the United 
States. 

Under the Indian Constitution the Supreme Court and 
the High Courts are within the same structure and provide 
remedies in all case arising under any law. There are no 
.‘separate Courts to administer State laws. But there is a 
provision for establishing -/a,: dual, organisation in this sense, 
that Parliament can establish',' additional • courts for the ad- 
ministration ofH;.iaws relating To : matters mentioned in the 
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Union List Constitutional questions or general questions of 
law can be raised in all courts of the country in any matter. 
As a matter of fact the Supreme Court only stands at the 
apex of the Indian judicial system, and as such it lays dowii 
and interprets all laws — constitutional or otherwise^ — ^with 
finality, in America also the Supreme Court is a final Court 
of Appeal in certain matters only. It is not a general court 
of appeal and in the matters of interpreting the constitutional 
law of a State, it does so in an indirect exercise of its power 
to interpret the constitution. It is, therefore, not the final 
court of appeal as the Supreme Court of India is for all mat- 
ters. The American Supreme Court cannot impose a uni- 
form interpretation of the laws over all the State courts. The 
Indian Constitution, under Art. 141, has made a specific 
provision that the law declared by the Supreme Court shall 
be binding on all Courts within the territory of India. 
Supreme Court of India compared with the Supreme Court 

of the U*S,A. 

According to Shri M. C. Setalvad, the jurisdiction of 
the Supreme Court and the powers are in their nature and 
extent wider than those exercised by the highest court of any 
country in the Commonwealth or even the Supreme Court 
of America. In Gopalan^s case, the Supreme Court has taken 
fhe view that the position of the Indian Judiciary is somewhere 
between the courts in England and the United States. Ac- 
cording to this view, there is no scope for the courts in India 
to play the same role as that of the Supreme Court of 
America. These observations have been made on the scope 
of judicial review and its extent because of the difference in 
language in certain articles relating to fundamental rights in 
our Constitution. Further, the provisions regarding the High 
Courts and the subordinate courts have been laid down in 
the Constitution. Art. 2 1 4 prescribes that there shall be a 
High Court for each State, but Entry 78, List I of the Seventh 
Schedule, confers legislative' power on Parliament to consti- 
tute a High Court and' the -President will appoint the Chief 
Justice and euch other Judges-, ,as he may deem necessary. 
He can also fix the, maximum,: number of Judges from time 
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to time in relation to High Courts. Even in case of the sub- 
ordinate courts, appointments are made and regulated by 
the Constitution under Arts. 233 and 234. Even Magistrates 
are not left out from the purview of the Constitution. 

Supremacy and Independence of the Judiciary 

I’he Constitution takes every precaution to ensure the 
supremacy and independence of the judiciary. Firstly, the 
tenure of ofEce of a Judge does not depend on the favours 
of the government of the day, nor on the pleasures of the 
great interests outside the administration. Whether or not 
the decisions of a Judge bring satisfaction or anger to the 
Prime Minister and his colleagues or the Head of the State 
he cannot be dismissed at will, subject only to good behavi- 
our. Secondly, his salary is fixed and is charged on the 
Consolidated Fund so that it is not subjected to any criticism 
in Parliament. Thirdly, his conduct cannot even be dis- 
cussed in Parliament save on a substantial motion for an 
address for removal from oiffice, an extreme step to be taken 
only in the event of impropriety of the gravest kind. 
Fourthly, no one can give him orders as to the manner in 
which he is to perform his work. The only subordination 
which he knows of in his official capacity is that which he 
owes to his oath of office, that is, to the Constitution and the 
Laws of India. 

Can our Supreme Court depart from its Previous 
Dedsion while deciding Another Case^ 

In America the Supreme Court has the power to modify 
or depart from its previous decisions. This power came in 
for severe criticism and was dubbed as ‘Judicia/ RepudiationL 
As such repudiations became quite frequent in the decisions 
of the Supreme Court the criticism became more trenchant 
and Roberts J, was forced to remark, ‘*such a state of affairs 
tends to bring adjudications by this tribunal into the same 
class as a restricted rail-road ticket, good for fhis day and 
train only.'* 

The Supreme Court in india has ‘held that it' can depart 
from its previous decision and is not bound by it. The prin- 
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ciple of Stare Decisis is. not applicable to the Supreme Court. 
According to Das C, J. ‘*The error, if any, of the Court of 
Appeal in England may be corrected by the House of Lords 
or eventually by Parliament by a simple majority. The mis- 
takes, if any, made by the High Court of Australia, if not 
corrected by itself in a subsequent case, could be set right 
by the Privy Council when appeals are taken there or by 
the appropriate legislative authority. An error made by the 
House of Lords or the Privy Council can easily be rectified 
by Parliament by a simple majority by an amending statute. 
But in a country governed by a Federal Constitution, such as 
the United States of America and the Union of India are, 
it is by no means easy to amend the Constitution if an erro- 
neous interpretation is put upon it by this Court. (See Art. 
368 of our Constitution). An erroneous interpretation of 
the Constitution may quite conceivably be perpetuated or may 
at any rate remain unrectified for considerable time to the 
great detriment to public well-being. The considerations 
adverted to in the decisions of the Supreme Court of America 
quoted above are, therefore, opposite and apply in full force 
in determining whether a previous decision of this Court 
should or should not be disregarded or overruled. There 
is nothing in our Constitution which prevents us from depart- 
ing from a previous decision if we are convinced of its error 
and its baneful effect on the general interests of the public. 
Art. 141 which lays down that the law declared by this 
Court shall be binding on all Courts within the territory of 
India obviously refers to Courts other than this Court. The 
corresponding provision of the Government of India Act, 
1935, also makes it clear that the Courts contemplated are 
the subordinate Courts.” (Bengal Immnmty Co. v. The 
State of Bihar). 

N. B: For further discussion please refer to pp. 133 to 146 

THE UNION JUDICIARY— THE PROVISIONS OF THE 
CONSTITUTION. (Arts. 124-125) 

l;24f There shall be A". Supreme Court of India, con** 
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sisting of a Chief JiivStica of India and until Parliament by law 
prescribes a larger number of, not more tlian 7 other judges. 
'■The'/' Ju^ are appointed by the President and they hold 

office during his pleasure. ■ Judges of the Supreme Court hold 
office till the age of 63. A Judge may, by writing under 
his hand addressed to the President resign his office. A 
person shall not be qualified for appointment as a Judge of 
the Supreme Court unless he is a citizen of India and (a) has 
been for at least five years a Judge of^a High Court or of 
two or more such Courts in succession; or (b) has been for 
at least ten years an advocate of a High Court or of two or 
more such Courts in succession; or (c) is, in the opinion of 
the President, a distinguished jurist. 

He shall before he enters upon his office, make and 
subscribe before the President or some person appointed in 
that behalf by him, an Oath or affirmation as laid down in 
Schedule HI. After his appointment he is not entitled to 
plead or act in any Court or before any authority within the 
territory of India. The salary of the Chief Justice shall be 
Rs. 5,000 and that of the other judges Rs. 4,000 p.m. 
Every judge of the Supreme Court shall be entitled, without 
payment of rent to the use of an official residence. 

How removed: A judge of the Supreme Court shall 
not be removed from his office except by an order of the 
President passed after an address by each House of Parlia- 
ment supported by a majority of the total membership of 
that House and by a majority of not less than two-thirds of 
the members of that House present and voting has been 
presented to the President in the same session for such re- 
moval on the ground of proved misbehaviour or incapacity. 
Parliament may by law regulate the procedure for the pre- 
sentation of an address and for the investigation and proof 
of the misbehaviour or incapacity of a Judge under Art. 
124(4). 

The independence of the judiciary is sought to be safe- 
guarded by our Constitution under Art. 125(2) which reads 
that every judge shall be entitled to such privileges and 
allowances and to such rights in respect of leave of absence 
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and pension as may from time to lime he determined by or 
imder law made by Parliament and xmtil so determined, to 
such:: privileges^' allowances and rights as are specified in the 
Second Schedule with regard to' their salaries and allowances. 
The privileges or the allowances of a Judge or his rights in 
respect '' of deave of absence or pension shall not be varied 
to his disadvantage after his appointment. But when there 
is a Proclamation of Emergency, the President will have the 
power to reduce the* salaries and allowances of the Supreme 
Court Judges (Art. 360). 

Appomtment of Ad-Hoc Judges r (Arts, 127-128) : If 
at any time there should not be a quorum, of the Judges of 
the Supreme Court available to hold or continue any session 
of the Court, the, Chief Justice of India may, (with the previ- 
ous consent of the President and after consultation with the 
Chief Justice of the High Court concerned), request, in writ« 
ing, the attendance at the sittings of the Court, as an ad hoc 
Judge, for such period as may be necessary of a Judge of a 
High Court who thereupon shall attend the sittings of the 
Supreme Court and shall have all the jurisdiction, powers 
and privileges, and shall discharge the duties, of a Judge 
of the Supreme Court: (Art. 127), 

128, The Chief Justice of India may, with the previ- 
ous consent of the President, request any person who has 
held the office of a Judge of the Supreme Court or of the 
Federal Court to sit and act as a Judge of the Supreme Court. 
If such a person consents to do so, he shall, while so sitting 
and acting, be entitled to such allowances as the President 
may by order determine and have all the jurisdiction, powers 
and privileges of a Judge of that Court. 

'a./Comi of' Record (ArL 129- 
130) : The Supreme Court shall be a court of record and 
shall have all the powers of such a court including the power 
to punish for contempt of itself. The Supreme Court .sits 
ordinarily in Delhi or in such other place or places as the 
Chief 'Justice of India, 'may with the approval of the President. 
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THE THREE JURISDICTIONS OF, : THE: 'SUPREME^ ' 
COURT: (Arts. 32, 13M39, 142H45, 363 &‘374) 

32* (1) The right to move the Supreme Court by 

appropriate proceedings for the enforcement of the rights 
conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue 
directions or orders or writs, including writs in the nature of 

/'^habieas Vcorpm ./mandamus,, prohibition, quo -warranto 
certiorari, whichever may be appropriate, for the enforce- 
ment of any of the rights conferred by this Part. 

(3) Without prejudice to the powers conferred on the 
Supreme Court by clauses (1) and (2), Parliament may by 
law empower any other court to exercise within the local 
limits of its jurisdiction all or any of the powers exercisable 
by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be 
suspended except as otherwise provided for by this Consti- 
tution. 

Original jurisdiction of the Supreme Court 

131* Subject to the provisions of this Constitution, 
the Supreme Court shall, to the exclusion of any other court, 
have original jurisdiction in any dispute — (a) between the 
Government of India and one or more States; or (b) bet- 
ween the Government of India and any State or States on 
one side and one or more other States on the other; or 
(c) between two or more States, if and in so far as the dis- 
pute involves any question (whether of law or fact) on 
which the existence or extent of a legal right depends: 

Provided that the said jurisdiction shall not extend to a 
dispute arising out of any treaty, agreement, covenant, 
engagement, sanad or other similar instrument which, having 
been entered into or executed before the commencement of 
this Constitution, continues in operation after such commence- 
ment, or which provides that the said jurisdiction shall not 
extend to such a dispute. 

Power of President to consult Supreme Court 

143. (1) If at any time it appears to the President 

that a question of law or fact has arisen, or is likely to arise, 
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which is of such a nature and of such public importance that 
it is expedient to obtain the opinion of the Supreme Court 
upon it, he may refer the question to that Court for consb 
deration and the Court may, after such hearing as it thinks 
fit, report to the President its opinion thereon. 

(2) The President may, notwithstanding anything in 
the proviso to article 131, refer ’ a dispute of the kind men- 
tioned in the said proviso to the Supreme Court for opinion 
and the Supreme Court shall, after such hearing as it thinks 
fit, report to the President its opinion thereon. 

APPELLATE JURISDICTION OF SUPREME COURT IN 
APPEALS FROM HIGH COURTS IN CERTAIN CASES; 
(Arts. 132-137) 

132* ( 1 ) An appeal shall lie to the Supreme Court 

from any judgment, decree or final order of a High Court 
in the territory of India, whether in a civil, criminal or other 
proceeding, if the High Court certifies that the case involves 
a substantial question of law as to the interpretation of this 
Constitution, 

(2) Where the High Court has refused to give such a 
certificate, the Supreme Court may, if it is satisfied that the 
case involves a substantial question of law as to the inter- 
pretation of this Constitution, grant special leave to appeal 
from such judgment, decree or final order. 

(3) Where such a certificate is given, or such leave is 
granted, any party in the case may appeal fco the Supreme 
Court on the ground that any such question as aforesaid has 
been wrongly decided and, with the leave of the Supreme 
Court, on any other ground. 

Explanation* — ^For the purposes of this article, the ex- 
pression “final order*' includes an order deciding an issue 
which, if decided in favour of the appellant, would be sujffi- 
cient for the final disposal of the case. 

Appellate JurkdiicliDn in Civil matters 

133. ( 1 ) An appeal shall lie to the Supreme Court 

from any judgment, decree or final order in a civil proceed- 
ing* of ^ High Court' ip fhe territory of IpdH if the High 
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Court certifies — (a) that the amount or value of the subject- 
matter of the dispute in the court of first instance and stili in 
dispute on appeal was and is not less than twenty thousand 
rupees or such other sum as may be specified in that behalf 
by Parliament by law; or (b) that the judgment, decree or 
final order involves directly or indirectly some claim or ques- 
tion respecting property of the like amount or value; or 
(c) that the case is a fit one for appeal to the Supreme 
Court; and, where the judgment, decree ordinal order appeal- 
ed from affirms the decision of the court immediately below 
in any case other than a case referred to in sub-clause (c), 
if the High Court further certifies that the appeal involves 
some substantial question of law. 

(2) Notwithstanding anything in article 132, any party 
appealing to the Supreme Court under clause (I) may urge 
as one of the grounds in such appeal that a substantial ques- 
tion of law as to the interpretation of this Constitution has 
been wrongly decided. 

(3) Notwithstanding anything in this article, no appeal 
shall, unless Parliament by law otherwise provides, lie to the 
Supreme Court from the judgment, decree or final order of 
one Judge of a High Court. 

Appellate jurisdiction of Supreme Court in regard to 
Criminal matters 

134. (1) An appeal shall lie to the Supreme Court 

from any judgment, final order or sentence in a criminal pro- 
ceeding of a High Court in the territory of India if the High 
Court — (a) has on appeal reversed an order of acquittal of 
an accused person and sentenced him to deaths or (b) has 
withdrawn for trial before itself any case from any court 
subordinate to its authority and has in such trial convicted 
the accused person and sentenced him to death; or (c) ceiti- 
fies that the case is a fit one for appeal to the Supreme Court: 

Provided that an appeal under sub-clause (c) shall lie 
subject to such provisions as may be made in that behalf 
under clause ( 1 ) of article 145 and to such conditions as the 
High Court may establish or require. 

(2) Parliament may by law confer on the Suprerne 
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Court any further powers to entertain and hear appeals from 
any judgment, final order or ^3eni:ence in a criminal proceed- 
ing of a High Court in the territory of India subject to such 
conditions and limitations as may be specified in such law. 

135. Until Parliament by law otherwise provides, the 
Supreme Court shall also have jurisdiction and powers with 
respect to any matter to which the provisions of article 1 33 
or article 1 34 do not apply if jurisdiction and powers in rela- 
lion to that matter were exercisable by the Federal Court 
immediately before the commencement of this Constitution 
under any existing law. 

Special leave to appeal by the Supreme Court 

136. ( 1 ) Notwithstanding anything in this Chapter, 
the Supreme Court may, in its discretion, grant special leave 
to appeal from any judgment, decree, determination, sen- 
tence or order in any cause or matter passed or made by any 
court or tribunal in the territory of India. 

(2) Nothing in clause ( 1 ) shall apply to any judgment, 
determination, sentence or order passed or made by any 
court or tribunal constituted by or under any law relating 
to the Armed Forces. 

Review of judgments or orders by the Supreme Court 

137. Subject to the provisions of any law made by 
Parliament or any rules made, under article 145, the Supreme 
Court shall have power to review any judgment pronounced 
or order made by it. 

ANCILLARY POWERS OF THE SUPREME COURT; 

AND 

SUPREMACY OF THE SUPREME COURT: 

(Arts. 138-142 & 144) 

Enlargement of the jurisdiction of the Supreme Court 

138. - ( 1 ) The Supreme Court shall have such further 

jurisdiction and powers- with respect to any of, the matters 
in ' the Union List as Parliament' may by law confer. 

(2) The Supreme Court shall have such further juris- 
diction and powers with .respect to any matter as th^‘ Govern-: 
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ment of India and the Government of any State may by 
special agreement confer, if Parliament by law provides for 
the exercise of such jurisdiction and powers by the Supreme 
Court. 

Confermeiit on the Supreme Court of powers to 
' .certain ..writs,, v 

139* Parliament may by law confer on the Supreme 
Court power to issue directions, orders or writs, including 
writs in the nature of habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, or any of them, for any pur- 
poses other than those mentioned in clause (2) of article 32, 
Ancillary powiers of Supreme Court 

140* Parliament may by law make provision for con- 
ferring upon the Supreme Court such supplemental powers 
not inconsistent with any of the provisions of this Consti- 
tution as may appear to be necessary or desirable for the 
purpose of enabling the Court more effectively to exercise 
the jurisdiction conferred upon it by or under this Consti- 
tution. 

144. All authorities, civil and judicial, in the territors? 
of India shall act in aid of the Supreme Court. 

Law declared by Supreme Court to be binding on all courts 

141. The law declared by the Supreme Court shall 
be binding on all courts within the territory of India. 
Enforcement of decrees and orders of Supreme Court and 
orders as to discovery, etc. 

142. ( 1 ) The Supreme Court in the exercise of its 
jurisdiction may pass such decree or make such order as is 
necessary for doing complete justice in any cause or matter 
pending before it, and any decree so passed or order so made 
shall be enforceable throughout the territory of India in such 
manner as may be prescribed by or under any law made by 
Parliament and, until provision in that behalf is so made, in 
such manner as the President may by order prescribe, 

(2) Subject to the provisions of any law made in this 
behalf by Parliament, the Supreme Court shall, as respects 
the whole of the territory of India, have al} and every power 
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to make any order for the purpose of securing the attendance 
of any person, the discovery or production of any documents, 
or the investigation or punishment of any contempt of itself. 

CONSULTATIVE JURISDICTION ■ OF THE SUPREME' 
COURT: (Art. 143) 

Power of President to consult Supreme. Court 

143. (1) If at any time it appears to the President 

that a question of law or fact has arisen, or is likely to arise, 
which is of such a nature and of such public importance that 
it is expedient to obtain the opinion of the Supreme Court 
upon it, he may refer the question to that Court for considera- 
tion and the court may, after such hearing as it thinks fit, 
report to the President its opinion thereon. 

(2) The President may, notwithstanding anything in 
the proviso to article 131; refer a dispute of the kind men- 
tioned in the said proviso to the Supreme Court for opinion 
and the Supreme Court shall, after such hearing as it thinks 
fit, report to the President its opinion thereon. 

RULES MADE BY THE SUPREME COURT TO 
REGULATE COURT PROCEDURE IN INDIA: 

(Arts. 145-147) 

14S. (1) Subject to the provisions of any law made 

by Parliament, the Supreme Court may from time to time, 
with the approval of the President, make rules for regulating 
generally the practice and procedure of the Court including-— 

(a) rules as to the persons practising before the Court; 

(b) rules as to the procedure for hearing appeals and other 
matters pertaining to appeals including the time within which 
appeals to the Court are to be entered; (c) rules as to the 
proceedings in the Court for the enforcement of any of the 
rights conferred by Part III; (d) rules as to the entertainment 
of appeals under sub-clause (c) of clause ( 1 ) of article 134; 
(e) rules as to the conditions subject to which any judgment 
pronounced or ' order'- made by -the Court may be reviewed 
and' the procedure for ' such" •' review including the time within 
which applications to the Court for such review are to be 
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entered; (f) rules as to the costs of and incidental to any 
proceedings in the Court and as to the fees to be charged in 
respect of proceedings therein; (g) rules as to the granting 
of bail; (h) rules as to stay of proceedings; (i) rules pro- 
viding for the summary determination of any appeal which 
appears to the Court to be frivolous or vexatious or brought 
for the purpose of delay; (j) rules as to the procedure for 
inquiries referred to in clause ( 1 ) of article 317. 

(2) Subject to the provisions of clause (3), rules made 
under this article may fix the minimum number of Judges 
who are to sit for any purpose, and may provide for the 
powers of single Judges and Division Courts. 

(3) The minimum number of Judges who are to sit for 
the purpose of deciding any case involving a substantial ques- 
tion of law as to the interpretation of this Constitution or 
for the purpose of hearing any reference under article 1 43 
shall be five: 

Provided that, where the Court hearing an appeal under 
any of the provisions of this Chapter other than article 132 
consists of less than five Judges and in the course of the 
hearing of the appeal the Court is satisfied that the appeal 
involves a substantial question of law as to the interpretation 
of this Constitution the determination of Which is necessary 
for the disposal of the appeal, such Court shall refer the ques 
tion for opinion to a Court constituted as required hy this 
clause for the purpose of deciding any case involving such a 
question and shall on receipt of the opinion dispose of the 
appeal in conformity with such opinion. 

(4) No judgment shall be delivered by the Supreme 
Court save in open Court, and no report shall be made under 
article 143 save in accordance with an opinion also delivered 
in open Court. 

(5) No judgment and no such opinion shall be deliver- 

ed by the Supreme Court save with the concurrence of a 
majority of the 'Judges presenfc.at the hearing of the case, but ^ 
nothing in' this clause shall deemed to prevent a Judge 
who' does not concur •■from';. delivering'-’ a dissenting judgment 
or opinion. ' v*. • ■ . ' 
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146. ( 1 ) Appointments of officers and servants of 
the Supreme Court shall be made by the Chief Justice of India 
or such other Judge or officer of the Court as he may direct: 

Provided that the President may by rule require that in 
such cases as may be specified in the rule, no person not al- 
ready attached to the Court shall be appointed to any office 
connected with the Court, save after consultation with the 
Union Public Service Commission. 

(2) Subject •to- the provisions of any law made by 
Parliament, the conditions of service of officers and servants 
of the Supreme Court ^hall be such as may be prescribed by 
rules made by the Chief Justice of India or by some other 
Judge or officer of the Court authorised by the Chief Justice 
of India to make rules for the purpose: 

Provided that the rules made under this clause , shall, so 
far as they' relate to salaries, . 'allowances, leave or pensions, 
require the approval 'of . the President. ' 

(3) The administrative expenses of the Supreme Court, 
including all salaries, alio'^rances and ^ pensions payable to or 
in resp'ect of the officers, a'nd servants of the Court, shall be 
charged upon the Consolidated Fund of India, and any fees 
or other moneys taken by the Court shall form part of that 
Fund. • 

147. In this Chapter and in Chapter V of Part VI, 

references to any substantial question of law as to the inter- 
pretation of this Constitution shall be construed as including 
references to any substantial question of law as to the inter- 
pretation of the Government of India Act, 1935 (including 
any enactment amending or supplementing that Act), or of 
any Order in Council or order made thereunder, or of the 
Indian Independence ' Act, 1 947, or of ^ any order made 
f hereunder. ■ ' • 

363. { 1 ) Notwithstanding anything jn^ this Consti- 

tution, but subject to the provisions of article 1 43, neither the 
3upreme -Court nor any other court shall have jurisdiction in 
aiiy dispute arising out ..of any ; provision of a treaty, , agree- 
ment, covenant, engagement,-.- sanad or other similar instru- 
ment which was entered into or executed befpre 'the com- 
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mencement of this Constitution by any Ruler of an Indiart 
State and to which this Government of the Dominion of India 
or any of its predecessor Governments was a party and which 
has or has been continued in operation after such commence - 
ment, or in' any dispute in respect of any right accruing under 
or any liability or obligation arising out of any of the pro- 
visions of this Constitution relating to any such treaty^ 
agreement, covenant, engagement, sanad or similar instru- 
ment, 

(2) In this article — (a) ‘Indian State*’ means any 
territory recognised before the commencement of this Consti- 
tution by His Majesty or the Government of the Dominion 
of India as being such a State; and (b) “Ruler’’ includes the 
Prince, Chief or other person recognised before such com- 
mencement by His Majesty or the Government of the 
Dominion of India as the Ruler of any Indian State. 

COMPTROLLER AND AUDITOR-GENERAL OF INDIA 
(Arts. 148-151, 124(4) & 148(1), 377, Sch. 3) 
Comptroller and Auditor-<Geiieral of India 

148. ( I ) There shall be a Comptroller and Auditor- 

General of India who 4iall be appointed by the President by 
warrant under his hand and seal and shall only be removed 
from office in like manner and on the like grounds as a Judge 
of the Supreme Court as laid down Art. 124(4). A Judge 
of the Supreme Court shall not be removed from his office 
except by an order of the President passed after an address 
by each House of Parliament supported by a majority of the 
total membership of that House and by a majority of not less 
than twe-thirds of the members of that House present and 
voting has been presented to the President in the same ses- 
sion for such removal on the ground of proved misbehaviour 
or incapacity, 

(2) Every person appointed to be the Comptroller and 
Auditor-General of India shall, before he enters upon his 
office, make and subscribe before the President, or some 
person appointed in that behalf by him, an oath or affirma- 
tion according to the form set out for the purpose in the 
■Third' Schedule. 
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other conditions of .service. .of "the' 
Comptroller and Auditor-General shall be such as may be 
determined by Parliament by law and, until they are so 
determined, shall be as specified in the Second Schedule: 

Provided that ^ the salary of a 'Comptroiler > 
.Auditor-Generai: nor, his. rights- in respect of lea,ve oP'.^ibsene^ 
pension or age of retirement shall be varied to his disadvant- 
■age ; after hiS',':appoin to ' . , 

(4) lire Comptroller and Auditor-General shall not 
be eligible for further office either under the Government of 
India or under the Government of any State after he has 
ceased to hold his office. 

(5) Subject to the provisions of this Constitution and 
of any law made by Parliament, the conditions of service of 
persons serving in the Indian Audit and Accounts Depart- 
ment and the administrative powers of the Comptroller and 
Auditor-General shall be such as may be prescribed by rules 
made by the President after consultation with the Comptroller 
and Auditor-General. 

(6) The administrative expenses of the office of the 
Comptroller and Auditor-General, including all salaries, 
allowances and pensions payable to or in respect of persons 
serving in that office, shall be charged upon the Consolidated 
'.Piind' ■ of ■■India. 

HIS DUTIES AND POWERS: (Arts. 149-151) 

149. The Comptroller and Auditor-General shall per- 
form such duties and exercise such powers in relation to the 
accounts of the Union and of the States and of any other 
authority or body as may be prescribed by or under any 
law made by Parliament and, until provision in that behalf 
is so made, shall perform such duties and exercise such 
powers in relation to the accounts of the Union and of the 
States as were conferred on: or exercisable by the Auditor- 
General of India immediately"' before the commencement of 
this Constitution .in relation to ,ihe accounts of the Dominion 

150. The accounts of 'the'.'' -'Union and of the' States 



338 CONSTiTUtlON OF lNi>lA 

shall be kept in such form as the Comptroller and Auditor- 
General of India may,: ' with , the approval of the President, 
prescribe. 

151. { 1 ) The reports of the Comptroller and 

Auditor-General of India relating to the accounts of the 
Union shall be submitted to the President, who shall cause 
them to be laid before each House of Parliament. 

(2) The reports of the Comptroller and Auditor- 
General of India relating to the accounts of a State shall be 
submitted to the Governor of the State, who shall cause them 
to be laid before the Legislature of the State. 

N.B.: For further discussion please refer to pp* 146-7 above. 


CHAPtER IX. 


THE STATE EXECUTIVE (Arts. 152-167, 173^, 

213, 217 , 361) 

just as the executive power of the Union is vested in 
the President, so also the executive power of the State is 
vested in a Governor. Art '153 lays down that there shall 
be a Governor for each State, but nothing shall prevent the 
President from appointing the same person as the Governor 
of two or more States, AH ' executive power of the State is 
vested in him and exercised by him. either directly or through 
the officers subordinate to him .(Art 154): All executive 
action of tiie Government of a 'State shall be expressed to be 
taken in the name of the Governor |Art. 166(1)]. Orders 
and other instruments done and executed in the name of the 
Governor shall be authenticated in a specified manner and 
the validity of an order or an instrument shall not be called in 
question on the ground that it .not an order or an instrument 
made or executed by the Governor [Art. 166(2)]. He is 
appointed by the President by warrant under his hand and 
sea! (Art, 155), and shall hold the office during the pleasure 
of the President for a period of 5 years or until his successor 
enters upon his office. He shall not be eligible for appoint- 
ment as Governor unless he is a citizen of' India and has 
completed the age of 35 years (Art 157). He shall not 
be a member of either House of Parliament or of the Legis*' 
latrire of any State and if he 'is such a member, he shall be 
deemed to have vacated his seat in that House after his ap" 
pointment [Art. 158(1)]. He shall not hold any other 
office of profit [Art 158(2)]. He shall before entering 
upon his office make' and subscribe in the presence, of the 
Chief Justice of the High Court,-' or in his absence the senior- 
most Judge of that 'Court available, an Oath or affirmation 
in the form- prescribed in Schedule HI* He may by writing 
under his hand addressed to 'the President, resign his ^ office. 
He is entitled to' a salarv of'Rs, 10,000/- p.m. as also the 
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usual allowances. He"- is- entitled to the same , powers and 
privileges to which the, Governors of. the corresponding pro- 
vinces were respectively .entitled immediately before.; the com- 
mencement ' of . the 'Constitution. He ■ is entitled to 'a rent 
free official residence and to ■ such ; allowances as: Parliament 
may determine ' law. • The ■ emoluments and allowances 
shall not be diminished during his term of office. 

POWERS OF THE GOVERNOR: (Arts. 154, 

162-166, 174 & 213) 

' Executive Power, o-f the Governor: The executive 
power of the State shall be vested in the Governor and shall 
be exercised by him either directly or through officers sub- 
ordinate to him in accordance with this Constitution (Art. 
154). All executive action of the Government of a State 
shall be expressed to be taken in the name of the Governor 
(Art, 166). Subject to the provision of this Constitution 
the executive power of a State shall extend to the matters 
v/ith respect to w’^hich the Legislature of the State has power 
to make laws (Art. 162). The Governor shall have the 
power of appointing the Chief Minister and other Ministers 
on the advice of the Chief Minister and the ministers shall 
hold office during the pleasure of the Governor (Art. 164). 
The salaries and allowances 'of, the Ministers shall be as the 
Legislature of the State may determine from time to time. 

174. ( 1 ) The Governor shall from time to time sum- 
raon the blouse or each House of the Legislature of the State 
to meet at such time and place as he thinks fit, but six 
months shall not intervene between its last sitting in one 
session and the date appointed for its first sitting in the next 

(2) The Governor may from time to time— (a) pro- 
rogue the House or either House.;- (b) dissolve the Legislative 

Assembly. 

175. ( I ) The, Governor may address the Legislative 
Assembly or, in the case : of ' a State having a Legislative 
Council, either House of the Legislature of the State, or both 
Houses assembled together, -and may for that purpose reqphe 
the attendance of .members. 
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(2) The Governor may send messages to the House 
or Hotises of the L.egislature of the State, whether with res- 
pect to a Bill then pending in the Legislature or otherwise, 
and a House to which any message is so sent shall with al! 
convenient despatch consider any matter required by the 
message to be taken into consideration. 

■( 1 ) At the commencement' of 'the first ^ 'session 
after each general election ■ to the Legislative' Assembly . and 
at the commencement of the first session of each year the 
Governor shall address the Legislative Assembly or, in the 
case of a State having a Legislative Council, both Houses 
assembled together and inform the Legislature of the causes 
of its summons. 

(2) Provision shall be made by the rules regulating the 
procedure of the House or either House for the allotment of 
time for discussion of the matters referred to in such address. 

202. ( 1 ) The Governor shall in respect of every 

financial year cause to be laid before the House or Houses 
of the Legislature of the State a statement of the estimated 
receipts and expenditure of the State for that year, in this 
Part referred to as the ‘‘annual financial statement** and of 
making demands for grants and recommending Money Bills. 

Legislature Power of the Governor (Art 213) : If at 
any time, except when the Legislative Assembly of the State 
is in session or where there is a Legislative Council in a State 
except when both Houses of the Legislature are in session, 
the Governor is satisfied that circumstances exist which 
render it necessary for him to take immediate action, he may 
promulgate Ordinances according to the circumstances. 
Such an Ordinance shall be promulgated with the instructions 
from the President and a Bill containing the provisions shall 
be submitted to the President for his approval before intro- 
ducing the same into the Legislature. The Governor shall 
have the power of reserving^ a' ' Bill for the consideration of 
the President and any Act of /Legislature of the State con- 
taining the same provisions ' would be invalid unless the Bill 
which has been reserved for, the ' consideration of the Presi- 
dent has not received his assent, "■ Ap Ordinance promulgated 
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under this article shall have' the same force 'and. .effect 

'Act ■'■'df - '.f he ' 'legislature : of ' the ■ State . ' assented^ to: ' '/hj:, .".'The ■■ 

Governor..'' 

Every Ordinance shall be laid before the Legislative 
Assembly or the Council wherever there is one and it shall 
cease to operate at the expiration of 6 weeks from the re- 
assembly of the Legislature or if before the expiration of the 
period, a resolution disapproving it is passed by the Legis- 
lative Assembly and agreed to by the Council, and upon 
the passing of such a resolution, the Ordinance will be with- 
drawn or it may be withdrawn at any time by the Governor. 

THE VETO POWER OF THE GOVERNOR 
(Arts. 200-201) 

When a Bill has been passed by the Legislative Assem- 
bly of a State, or in the case of a State having a Legislative 
Council, has been passed by both Houses, it shall be pre- 
sented to the Governor and the Governor may assent to the 
Bill or reserve it for the consideration of the President. When 
a Bill has been reserved for the consideration of the Presi- 
dent, the President may declare that he assents to the Bill 
or he withholds the assent therefrom. In any case, the Bill 
cannot be a Money Bill because the Governor has no right 
to reserve a Money Bill for the consideration of the President 
Power of the Governor to grant pardon and etc.; (Art. 
161): The Governor shall have the power to grant par- 
dons, reprieves, respites or remissions of punishment or to 
suspend, remit or commute the sentence of any person. 

COUNCIL OF MINISTERS [ARTS. 163-164] 

163. There shall be a Council of Minister at the head 
to aid and advice the Governor in the exercise of his func- 
tion except in so far as he is by or under this Constitution 
requires to exercise his function^ or any of them in his discre- 
tion. If any question arises whether any matter is or is not a 
matter as respects which the Governor is by or under the 
Constitution required to act in his discretion, the decision of 
the Governor in his discretion shall be final and the validitj^ 
of anything done by him shall not be called in question on 
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the ground that he ought or' ought not to have acted in his 
discretion and the question' wheher any' advice,;: was; ten 
by :,,:Mih^^ to , the ' ■ Governor ' shall not be 'inquired "into by 

"any'' ■■Court','. 

164. The Council of Ministers shall be collectively 
responsible to the Legislative Assembly of the State, Before 
a Minister enters into his oflSce, the Governor shall adminis- 
ter to him the oaths of office and secrecy according to the 
forms set out for Jihe purpose in the Third Schedule. A 
Minister who is not a member of the Legislature of the State 
for a period of six consecutive months, shall cease to be a 
Minister. The salaries and allowances of Ministers shall be 
such as the Legislature may determine from time to time. 

THE CHIEF MINISTER [ARTS. 164(1); 167] 

The Chief Minister shall be appointed by the Governor 
and the other Ministers shall be appointed by the Governor 
on the advice of the Chief Minister and the Ministers shall 
hold office during the pleasure of the Governor, except in 
States of Bihar, Madhya Pradesh and Orissa, the Ministers 
in charge of Tribal welfare and welfare of Schedule Caste 
and other backward classes shall be directly responsible; to 
the Governor. It shall be the duty of the Chief Minister 
of each State to communicate to the Governor of the State 
all decisions of the Council of Ministers relating to the ad- 
ministrative affairs of the State and the proposals for legis- 
lation as also to furnish such other information as the Gover- 
nor may call for or submit any matter on which the decision 
has already been taken by a Minister for the consideration 
of the Council if the Governor so desires. Every Minister 
as also the Chief Minister shall have the right to speak in or 
otherwise to take part in the proceedings of the Legislative 
Assembly of the State or the Legislative Council and to speak 
or take part in any Committee of the Legislature of which 
he may be named a member but by virtue of this Article is 
not entitled to vote. 

THE ADVOCATE-GENERAL FOR THE STATE 
'165* The Governor- of ■•each State ^all appoint a per- 


3,44 


COMSTITOTION 'OF INDIA 


son, w tO' be appointed a Judge of va .High Court 

'to'be' '■ A for the State ■ who holds: 

the :,pleasure of the Governor ■ and receives' such remuneration 
as' the 'Governor may determine, , It shall be his ' duty ^ to 
'give' advice t O' the Government of the, State upon such legal 
matters and; to,, perform-: such O'ther duties- of a le,gal character 
,as:, 'may - b,e, referred ;t,o or- assigned to him ,by the Governor 
and also to discharge such functions conferred on Mm by 
or under the Constitution or any law for the time being in 
force. He has also a right to speak in and take part in the 
proceedings of the Legislative Assembly or the Council but 
lie is not entitled to vote therein (Art 177). 

NOTE: For further discussion, please refer to pp« 151-164 

above* 



CHAPTER X. 


■ THE STATE LEGISLATURE (ARTS. 168-212, ' 

333 & 334)" ■ 

168 . For every State there shalTbe a legislatere 'which ' 
shall consist of Governor, and in the States of Bihar, Bom- 
bay, Madhya Pradesh, Madras, Mysore, Punjab, U,P, and 
West Beiigal, two Houses and in . other States one House, 
known as the Legislative Assembly. In either State the 
Governor is a part of the legislature. 

THE LEGISLATIVE ASSEMBLY (ARTS, 170, 
172-173, 178-81, 333-34) 

The Legislative Assembly of each State shall be com- 
posed of members chosen by direct election from territorial 
constituencies in the State which shall be divided into terri- 
torial constituencies in such a manner that the ratio between 
the population of each constituency and the number of seats 
allotted to it so far as practicable be the same throughout 
the State. It follows therefore that subject to provisions of 
Art. 333 the Legislative Assembly of each State shall con- 
sist not more than 500 and not less than 60 members. The 
total number of seats in the Legislative Assembly of each 
State and the division of each State into territorial consti- 
tuencies shall be readjusted by such authority and in such 
manner as Parliament may by law determine that this re- 
adjustment shall not affect the representation in the Legis- 
lative Assembly until its dissolution. Every Legislative 
Assembly, unless sooner dissolved shall continue for five 
years and the period of five years shall operate as the dis- 
solution of the Assembly unless it has been extended by 
Parliament by law for 'a period not exceeding one year at a 
time and in any case not beyond six months after the Pro- 
clamation of Emergency has ceased to operate, 

173. A person shall: -not be qualified to be chosen to 
fill a seat in the Legislative ' Assembly unless, he is a citizen 
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of India, is not less '■ tiiaii ■'■2,5- years of age and in case of 
, l-egislath^e Council not less' than 30 years of age, and pos- 
sesses such other qualifications as may be prescribed in ' that 
behalf by or under any law made by Parliament. 

OFFICERS OF THE STATE LEGISLATURE 
(ARTS. I 78-181) 

178. Every Legislative Assembly of a State shall have 
a Speaker and Deputy Speaker who shah, vacate their seats 
if they cease to be members of the Assembly. They may 
resign their office by writing under their own hands address- 
ed to each other. They may be removed from their offices 
by resolution, moved after 14 days* notice passed by major- 
ity of all the then members of the Assembly (Art. 179). 
In the absence of the Speaker, his duties shall be performed 
by the Deputy Speaker (Art. 180). The Speaker or the 
Deputy Speaker shall have the right to speak in and other- 
wise to take part in the proceedings of the Legislative As- 
sembly while any resolution for his removal from office is 
under consideration, and shall, inspite of anything in Art. 

1 89, be entitled to vote in the first instance but not in the 
case of equality of votes [Art. 181(2)]. 

188. Every Member of the Legislative Assembly shall, 
before taking his seat make and subscribe before the Gover- 
nor or some person appointed in that behalf by him, an 
oath or affirmation according to the form set out in the Third 
Schedule. If any member sits or votes as a member of the 
Legislative Assembly before he has complied with Art, 188 
or when he knows that he is not qualified or that he is dis- 
qualified for membership thereof or that he is prohibited 
from so doing by any law, he shall be liable in respect of 
each day on which he so sits or votes, to a penalty of 
Rs. 500/- to be recovered as a debt due to the State (Art 
193). 

POWERS, PRIVILEGES AND IMMUNITIES OF STATE 
LEGISLATURE AND THEIR MEMBERS (ART, 194) 

( I ) There shall be freedom of speech in the Legisla- 
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; , :^,^,.;,(;;2,) 'Wo member of the . Legislatme; :of::/a';,,:State,,,shall,, he 
liable ;:tO' ; .'any.' .proceedings, . in ' any court in .respect of,, .anything ' 
said or any vote given by him in the Legislature (or any 
committee thereof) and no person shall be so liable in res- 
pect of the publication by or under the authority of a House 
of such a Legislature of any report, paper, votes or proceed- 
ings. in other respects, the powers and privileges of the 
Legislature and the members and the Committees shall be 
such as may from? time to time be determined by the Legis- 
lature by law, and until so defined, shall be those of the 
House of Commons of the Parliament of the United King- 
dom and of its members and committees at the commence- 
xiient of this constitution. The members of the Legislative 
Assembly and Legislative Council shall be entitled to receive 
such salaries and allowances as may be determined by the 
Legislature by law and until the provision is made such 
salaries and allowances at such rates and upon such condi- 
tions as were in existence immediately before the commence- 
ment of the constitution. 

DISABILITIES AND DISQUALIFICATIONS OF 
MEMBERS OF LEGISLATURE (ARTS. 190-93) 

190. No person shall be a member of both Houses of 
the Legislature nor shall he be a member of the Legislatures 
of two or more States specified in the First Schedule. If for 
a period of sixty days a member of a House is, without the 
permission of the House, absent from all the meetings thereof 
the House may declare his seat vacant. 

A person shall be disqualified for being chosen as a 
member of the Legislative Assembly of a State — (a) if he 
holds any office of profit (other than that of a minister) 
under the Government of India or of any State specified in 
the First Schedule; or (b) if he is of unsound mind and 
stands so declared by a ■■ competent Court; or (c) if he is an 
undischarged insolvent; , 0 r.(d) if he is not a citizen of India 
or has voluntarily acquired the citizenship of a State or is 
under any acknowledgement of allegience or adherence to a 
foreign State; or (e) if heisvso disqualified under ■ any laW; 
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made by Parliament ( Art. 1 '91 )■,-■■' If any question arises as 
to whether a member of a House- has become subject to any 
disqualification mentioned in Art 191(1), the question shall 
be xeferred, to for the decision of the Governor who before 
giving any decision on such a question shall obtain the opinion 
of the Election Commission and act accordingly, but his deci- 
sion once given shall be final. (Art. 192). 

THE LEGISLATIVE COUNCIL (Arts. 171-173 & 182-185) 

170. The total number of members in the Legislative 
Council of a State shall not exceed !/3rd of the total num- 
ber of members in the Legislative Assembly of that State. 
But in no case the number should be less than forty. 

(a) Of the total number of members of the Legislative 
Council as nearly as l/3rd shall be elected by electorates 
consisting of the members of municipalities, district boards 
and other local authorities as specified by Parliament; 
(b) 1/1 2th shall be elected by electorates consisting of per- 
sons residing in the State and who have been for at least 
three years graduates of any university in the territory of 
India; (c) 1/1 2th shall be elected by teachers of at least 

three years’ standing in educational institutions not lower 
than that of secondary school; (d) 1 /3rd shall be elected 
by the members of the Legislative Assembly; and (e) the 
remainder, to be nominated by the Governor, shall be per- 
sons having special knowledge or practical experience in res- 
pect of literature, science, art, co-operative movement and 
social service. 

172. (2) The Legislative Council shall not be sub- 

ject to dissolution but l/3rd of the members thereof shall 
retire on the expiration of every second year in accordance 
with the provisions made in that behalf by Parliament. 

OFFICERS OF THE COUNCIL (Art 182-185) 

182. The Legislative Council of State shall 

choose two members of the ■ Council to be respectively Chair- 
man and Deputy Chairman thereof”; who shall vacate their 
office if they cease to be members of the CounciL They 
may, by writing under their, -hands, resign their office. They 
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may be removed from their . office ' by a of the 
Co!i!ir/*| passed (after.. .14 days' prior ' notice.)' , 'by'. ^ 
of all the then ^ members of the Council. They shall not 
preside while a resolution .for their ' removal from office, is 
under consideration. But the Chairman shall have the right 
to speak in, and otherwise to take part in ■ the proceedings 
of, the Legislative Council while any resolution for his re- 
moval from office is under consideration in the Council but 
shall be entitled to vote only in the first instance but not in 
the case of an equality of votes (Art. 185). 

173* A member of a Legislative Council shall be a 
citizen of India, 30 years of age, and possess such other quali- 
fications as Parliament may lay down. Every member elect- 
ed to the Council shall, before taking his seat, make and sub- 
scribe before the Governor or some person appointed in that 
behalf by him, an oath or affirmation in the form seven of 
Schedule III, If a person sits or votes as member of Legis- 
lativ^e Council before he has complied with the requirements 
of Art, I 88, or when he knows that he is not qualified or that 
he is disqualified for membership thereof or that he is prohi- 
bited from so doing by any law, he shall be liable in respect 
of each ckxy on which he sits or votes, to a penalty of 
Rs. 500/- to be recovered as debt due to the State (Ari:. 
193). 

Disquaiificatiom of Members; Arts. 190- 193; A per- 
son shall be disqualified for being chosen as a member of the 
Legislative Council — (a) if he holds any office of profit 
(other than that of a Minister) under the Government of 
India or of any States specified in First Schedule, (b) if he 
is of unsound mind and stands so declared by competent 
court; (c) if he is an undischarged insolvent, (d) if he is not 
a citizen of India, or has voluntarily acqui;red the citizenship 
of a foreign State or ’is under any acknowledgement of al- 
legiance or adherence tO’ a' foreign State; if he is so dis- 
qualified by or under any ’ ^ law made by Parliament. >" On 
his becoming' subject to any, ,of ; the above disqualifications his 
seat shall thereupon become _ vacant and any one whose^^seat' 
has been declared vacant sits, ..'and votes in spite of the fact 
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that he knows that he is not qualified or that he is disqualified 
for membership, he will have to pay a penalty of Rs. 500/- 
for each day of his so sitting or voting to be recovered as 
a debt doe to the State (Art 193). 

Ijhe members (Art 190): No person 
shall be a member of both Houses of the Legislature of a 
State nor shall he be a member of the Legislature of two or 
more States specified in the First Schedule, if for a period 
of 60 days a member of a House of the Legislature of a State 

is, without permission of the House, absent from all meetings 
thereof, the House may declare his seat vacant. 

194. Powers and Privileges and Immiinities: There 
shall be freedom of speech in the Legislature of every State 
and no member of the Legislature shall be liable to any pro- 
ceeding in any court in respect of anything said or any vote 
given by him and no person shall be so liable in respect of 
the publication by or under the authority of a House of such 
a Legislature of any report, paper, votes or proceedings. 

LEGISLATIVE PROCEDURE (Arts. 196-201) 

A Bill may originate in either House of the Legislature 
of a State which has a Legislative Council. The Bill becomes 
an Act after it passes through both the Houses. If after a 
Bill, other than a Money Bill, has been passed by the Legis- 
lative Assembly and it is transmitted to the Legislative Coun- 
cil and if the Bill is rejected by the Council or more than 
three months elapse from the date on which the Bill is laid 
before the Council without it being passed by it or the Bill 
has been passed by the Council with amendments to which 
the Legislative Assembly does , not agree, the Legislative 
Assembly may pass the Bill again in the same or in any sub' 
sequent session with or without such amendments, and then 
transmit the Bill so passed to the L. Council. Under such 
ciTcumstances, the Council may either reject the Bill or de- 
tain it for more than one month from' the date on which it 
was laid before the Council without the bill being passed by 

it. or if the Bill is passed By the Council with amendments 
to which the Legislative Assembly does ' not agree, the Bill x, 
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shall be deemed' to 'have ' been/ passed by both the Houses 
of the Legislature of the State in the form in which it was 
passed by the Legislative Assembly for the second time with 
or without amendments as suggested by the Legislative Coun* 
cil and agreed to by the Legislative Assembly (Art 197). 

When do Bills lapsie and when not (Art. 196) : A Bill 
pending in the Legislature of a State shall not lapse by rea- 
son of the prorogation of the House or Houses thereof, nor 
shall a Bill pending in the Legislative Council of a State 
which has not been passed by the Legislative Assembly lapse 
on a dissolution of the Assembly. But a Bill which is pend- 
ing in the Legislative Assembly of a State, or which having 
been passed by the Legislative Assembly is pending in the 
Legislative Council, shall lapse on a dissolution of the As- 
sembly (Art. 196). 

Govemor^s assent to Bills (Arts. 200-201): When a 
Bill has been passed by the Legislative Assembly of a State 
(or, in the case of a State having a Legislative Council, has 
been passed by both Houses of the legislature of the State), 
it shall be presented to the Governor who shall declare either 
that he assents to the Bill or that he withholds assent there- 
from or that he reserves the Bill for the consideration of the 
President. He may, however, return the Bill (if it is not a 
Money Bill) together with a message requesting that the 
House or Houses will reconsider the Bill or introduce such 
amendments as he may recommend in his message and, when 
a Bill is so returned, the House or Houses shall reconsider 
the Bill accordingly, and if the Bill is passed again by the 
House or Houses with or without amendment and presented 
to the Governor for assent, the Governor shall not withhold 
assent therefrom. 

When is assent withheld? Art 200): He shall not 
assent to. but shall reserve for the consideration of the Presi- 
dent, any Bill which may so 'derogate from the powers of the 
High Court as to endanger’ the ^ position' which that, Court is 
by this Constitution designed.To'.filL 

Governors powier of; veto 'Compared with the Prmdent^s 
power of veto: When''/A','-Bi!l'' Is '.presented To the Governor 
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v f or^ W^ it passes the Houses ' of 'LegW it 

would be open to the Governor to take any one of the fob 
lowing steps: (1) He may declare his assent to the Bill, in 
which case it would become law at once; or (b) He may 
declare that he withholds his assent to the Bill, in which case 
the Bill fails to become law; or (c) He may, in the case of 
£i Bill other than a Money Bill, return the Bill for reconsi- 
deration to the Houses (or the House where the Legislature is 
unicameral), with a message. But if the Bill is again passed 
by the Legislature with or without amendment, it would be 
obligatory upon the Governor to give his assent to the Bill, 
which will thereupon become law; or (d) The Governor may 
reserve a Bill for the consideration of the President. In one 
case such reservation is compulsory, viz. where the law in 
question would derogate from the powers of the High Court 
under the Constitution, or in the case of a Money Bill, so 
reserved, the President may either declare his assent or with- 
hold it. But in the case of a Bill, other than a Money Bill, 
the President may, instead of declaring his assent or refusing 
it, direct the Governor to return the Bill to the Legislature 
for reconsideration. In this latter case, the Legislature must 
reconsider the Bill within six months and if it passes it again, 
the Bill .shall be presented to the President again. But it 
shall not be obligatory upon the President to give his assent 
in this case too (Art, 201). 

2^1; When the Bill is reserved by a Governor for the 
consideration of the President, the President shall declare 
either that he assents to the Bill or he withholds his assent 
or he may direct the Governor to return the Bill to the House 
together with such a message to 'reconsider the Bill or to 
introduce any suitable amendments therein and if again 
passed by the Houses with or without amendment it shall 
then be presented again to the President for his consideration. 

MONEY BILLS (Art. 1 98-199) 

19S. A Money Bill shall not be introduced in a Legis- 
lative Council After a Money , Bill has been passed by the 
Legislative Assembly of a State, having a Legislative Council 
it shall be transmitted to the Le^slative Council for its re- 
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eomiiieiidations;;.,'and[ the Legislative,. Comicil',. shall, , withip. ' 
days from . the date of' receipt- ' of ; the -Bill., return' ' the ' Bill 
to the Legislative Assembly with recommendatio-ns and' the ■ 
Legislative Assembly, may thereupon either accept or- reject 
all or any of the recommendations of the L.egislative Coun- 
cil.' 'However, if the Bill' is- not returned within the said 
period of 14 days, it shall be deemed to have been passed 
by both Houses at the expira'ti-on of ■ the said period in the 
form in which it » was. passed . by the Legislative Assembly. 
But if the Legislative Assembly accepts any of the recom- 
mendations of the Legislative Council, the Money Bill shall 
be deemed to have been passed by both Houses with the 
amendments recommended by the Legislative Council and 
accepted by Legislative Assembly. But if the recommenda- 
tions of the Legislative Council are not accepted the Money 
Bill shall be deemed to have been passed by both Houses in 
the form which it was passed by the Legislative Assembly 
without any of the amendments recommended by the Legis- 
lative Council. On every Money Bill there shall be endorsed 
a certificate of the Speaker of the Legislative Assembly certi- 
fying that it is a Money Bill and the decision of the Speaker 
in such matters shall be final. 

PROCEDURE IN FINANCIAL MATTERS (Arts. 202-207 

Annual Financial Statement: k is a statement of the 
-estimated receipts and expenditure of the State for the year. 
'Fhe Governor shall in respect of, every financial ^^ear cause 
it to be laid before the House or Flouses of I he Legislature 
of the State. 

The estimates of expenditure embodied in the annual 
financial statement shall show separately the sums required 
to meet expenditufes charged on the Consolidated Fund of 
the State and such other sums required to meet other ex- 
penditure from the same Fund, It shall, moreover, distin- 
guish expenditure on revenue account from other expendi- 
ture. The following items . shall be charged on the Con- 
solidated Fund of each State:— (1) the emoluments and 
allowances of the ' Governor and other expenditure relating 
to his office; (2) the salaries and allowances of the Speaker, 



■354 CONSTITUTION OF 

Deputy Speaker of the Legislative Assembly and the Chair- 
man and the Deputy Chairman of the Legislative Council; 

(3) debt charges including interest, sinking fund charges 
and redemption charges and other expenditure relating to 
the raising of loans and the service and redemption of debt; 

(4) the salaries and allowances of High Court Judges; 

(5) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal; (6) any other ex- 
penditure declared by this Constitution, or by the Legisla- 
ture of the State to be so charged [Art 202(3)]. 

APPROPRIATION BILLS (Arts. 204-205) 

204* ( 1 ) These are Bills to provide for the appro- 

priation out of the Consolidated Fund of the State of all 
moneys required to meet — (a) the grants made by the As- 
sembly; and (b) the expenditure charged on the Consolidated 
Fund of the State. These Bills are introduced after the 
grants under Art. 203 are made. Art. 204 then proceeds 
to enunciate an important rule namely that no money shall 
be withdrawn from the Consolidated Fund of the State ex- 
cept under appropriation made by law passed in accordance 
with the provisions of this article: [Art 204(3)]. 

No amendment should be proposed to any such Bill in 
the House or either House of the Legislature of the State 
which will have the effect of varying the amount or altering 
the destination of any grant so made or of varying the 
amount of any expenditure charged on the Consolidated 
Fund of the State, and the decision of the person presiding 
as to whether an amendment is inadmissible under this clause 
rhall be final [Art 204(2) [; 

If the grant under Art 204 is found to be insufficient 
or when a need has arisen for supplementary or additional 
expenditure upon some new service not contemplated in the 
annua! financial statement for that year, or if any money has 
been spent on any service during a financial year in excess 
of die aniouni granted for, that service, the Governor shall 
cause to be laid before the House (or Houses of Legislature) 
another ' statement showing . the estimated amount of that 
expenditure (Art 205), 
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VOTES' 'ON' ACCOUNT, VOTES OF CREDIT' ' A 
EXCEPTIONAL GRANTS (Art. 206) 

I :he Legislative Assembly of a State shall have power— , 
(a) tO'. make' any grant in advance in respect of the 'estimated, 
expenditure for a part of any financial year; (b) to make a 
grant for meeting an unexpected demand upon the resources 
of the State, and (c) to make an exceptional grant which 
forms no part of the current service of any financial year 
and the Legislature of the State may authorise the withdrawal 
of money from the Consolidated Fund of the State for the 
purposes for which the said grants are made (Art. 206). 

PROCEDURE GENERALLY (Art. 208^212) 

208. A House of the Legislature of a State may make 
rules for regulating, subject to the provisions of this Consti- 
tution, its procedure and the conduct of its business. Until 
such rules are made the rules which were in force immediate^ 
ly before the commencement of this Constitution with res- 
pect to the Legislature for the corresponding Province shall 
have effect and shall be subject to such modifications and 
adaptations as may be made therein by the Speaker of the 
Legislative Assembly or the Chairman of the Legislative 
Council. The Governor after consulting the Speaker and 
the Chairman may make rules as to the procedure with res- 
pect to communications between the two Flouses. 

209. The Legislature of a State may, for the purpose 
of the timely completion of financial business, regulate by 
la’w the procedure of, and the conduct of business in the 
House or Houses of the Legislature in relation to any financial 
matter or to any Bill for the appropriation of moneys out 
of the Consolidated Fund of the State, and, if and so far 
as any provision of any law so made is inconsistent with any 
rule made by the House or either House of the Legislature 
under Art. 208 or with any rule or standing order having 
effect in relation to the Le.gislature of the State, such provi- 

210. The business in the Legislature of a State is *to 
be transacted in the official 'language of the State or in Hindi 
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or, in. English, But after 26th Jamiary^ : : t.965,, a:H^ 

of- a State must be carried in the official language 

of State or in Hindi. 

211, No discussion shall take place in the Legislature 
of a State with respect to the conduct of any Judge of the 
Supreme Court or of a High Court in the discharge of his 
duties. 

■212. The validity of any proceedings in the Legis- 
lature of a State shall not be called in question on the ground 
of any alleged irregularity of procedure. And no officer or 
member of the Legislature of a State in whom powers are 
vested by or under this Constitution for regulating procedure 
or the conduct of business, or for maintaining order, in the 
Legislature shall be subject to the jurisdiction of any court 
in respect of the exercise by him of those powers. 

; (For: te please refer to pp. 16S"173 aboveL 
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THE HIGH COURTS IN THE STATES 
(Arts. 124, 214-230, 235) 

214. There shall be a High Court for each State and 
every High Court shall be a Court of Record and shall have 
all the powers of such a Court including the power to punish 
for contempt of itself. Every High Court shall consist of a 
Chief Justice and such other judges as the President may 
from time to time deem it necessary to appoint. 

217. Every Judge of a High Court shall be appointed 
by the President by warrant under his hand and seal after 
consultation with the C. J, of India, thei Governor of the State, 
and, in the case of appointment of a Judge other than the 
Chief Justice, the CJ. of that High Court and shall hold 
office, until he attains the age of 60 years. But Art. 224, 
which has been substituted for the original Article by the 
Seventh Amendment, lays down that if by reason of any 
temporary! increase in the business of a High Court, it appears 
to the President that the number of Judges of that Court 
should be increased, the President may appoint duly quali- 
fied persons to be additional Judges of the Court for sucf 
period not exceeding two years. But no person can hok 
the post of an additional Acting Judge of a High Court aftei 
attaining the age of 60 years. A Judge may, by writing 
under his hand addressed to the President, resign his office 
or a Judge may be removed by the President in the manner 
laid down in Art 124(4) for the removal of a Judge of the 
Supreme Court. A person shall not be qualified for ap- 
pointment as a judge of a High Court unless he is a citizen 
of India and has for at least JO- years held a judicial office 
in the territory of India and has for at least 10 years been 
an Advocate of a High Court or of two or more Courts in 
succession? 
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, . 219. Every person appointed to be a Judge of ...a .High 

Court, shall, before , he ' enters, upon his .Office make and sub- 
scribe before the Governor of' the State or 'some; person ap- 
pointed in that' behalf by him, an oath or affirmation, accord- 
ing'' to: the form, VIII of Schedule' 3. : The Judges of " each 
High Court shall be paid such salaries and allowances as are 
specified in the Second Schedule and during his tenure of 
office as a Judge, his rights and privileges shall not be cur- 
tailed. 

222. The President may, after consultation with the 
Chief Justice of India transfei a Judge from one High Court 
to any other High Court. 

220. No person who, after the commencement of the 
constitution has held office as a permanent Judge of a High 
Court shall plead or act in any court or before any authority 
in India except the Supreme Court and the other High Courts. 
Further, a Judge of the High Court shall not be removed 
from his Office except by an order of the President passed 
after an address by each House of Parliament supported by 
a majority of the total membership of that House and by a 
majority of not less than two -thirds of the members of that 
House present and voting has been presented to the Presi- 
dent in the same session for such removal on the ground of 
proved misbehaviour or incapacity. Parliament may by law 
regulate the procedure for the presentation of an address 
and for the investigation and proof of the misbehaviour or 
incapacity of a Judge under clause (4). 

121. No discussion shall take place in Parliament with 
respect to the conduct of any Judge of a High Court in the 
discharge of his duty except upon a motion for presenting 
an address to the President praying for the removal of the 
Judge. 

POWERS OF THE HIGH COURT (Arts. 226-228, 235) 

226 . Notwithstanding anything in Art. 32 every High 
Court shall have power, throughout the territories in relation 
to which it ' exercises- lurisdiction 'to issue to any 'person ''or 
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■attthprity, i : appropriate ' cases any .Government,: 

'.witliin- directions, orders, or. writs, 'inclnd 
writs' in 'the nature of habeas corpus^ ra'andamns, prohibition,' 
^waxrmiM md, certiorari, or any of them., for 'the. enforce- 
ment of fundamental rights and for any other purpose* These 
powers shall not be in derogation of the powers conferred 
on the Supreme Court by Art. 32(2). 

227. Every High Court shall have the power of 
superintendence over all courts and tribunals throughout the 
territories in relation to which it exercises jurisdiction. The 
High Court may call for returns from any subordinate court 
or it may make and issue general rules and prescribe forms 
for regulating the practice and proceedings of such courts 
and prescribe forms in which books, entries and accounts 
shall be kept by the officers of any such court. The High 
Court may also settle tables of fees to be allowed to the 
sheriff and all clerks and officers of such courts and to attor- 
neys, advocates and pleaders practising therein. The Courts 
or tribunals constituted by or under any law relating to the 
Armed Forces shall be exempted from the operation of 

228. The High Court has the power of ordering a 
transfer of pending cases in subordinate courts if it involves 
a substantial question of law as to the interpretation of the 
Constitution, the determination of which is necessary for the 
disposal of the case, it shall withdraw the case and may 
either dispose of the case itself or determine the question of 
law and return the case to the court from which it was with- 
drawn together with a copy 6i its judgment on such ques- 
tion and the said court on receipt therefore shall proceed to 
dispose of the case in conformity with such judgment. 

235. The High Court shall have the control over dis- 
trict courts and other subordinate courts including the posting 
and promotion and the grant .'pf leave to persons belonging, 
to the judicial service of the State and holding any post in- 
ferior to the post of district judge shall be vested in the 
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e:xtension of the jurisdiction, of ' the high 

COURT AFTER THE STATES’ REORGANISATION ACT". 
1956 (ARTS, 230-231) 

230, Parliament may by law extend the, ' jiinsdiction 
of a High Court to or exclude the jurisdiction of a' High 
Court from, any Union Territory. Where the High Court 
of a State exercises jurisdiction in relation to a Union terri- 
tory, — (a) nothing in this Constitution shall be construed as 
empoviTering the Legislature of the State to increase, restrict 
or abolish that jurisdiction; and (b) the reference in Art. 227 
to the Governor shall, in relation to any rules, forms or tables 
for subordinate courts in that territory, be construed as a 
reference to the President. 

231. Notwithstanding anything contained in the pre- 
ceding provisions of this Chapter, Parliament may by law 
establish a common High Court for two or more States or 
for two or more States and a Union territory. In relation 
to any such High Court — (a) the reference in Art. 217 to 
the Governor of the State shall be construed as a r^erence 
to the Governors of all the States in relation to which the 
High Court exercises jurisdiction; (b) the reference in 
Art. 277 to the Governor shall, in relation to any rules, 
forms or tables for subordinate courts be construed as a 
reference to the Governor of the State in which the sub- 
ordinate courts are situate; and (c) the references in Arts. 
219 and 229 to the State shall be construed as a reference 
to the State in which the High Court has its principal seat: 

Provided that if such principal seat is in a Union terri> 
tory, the references in Arts. 2J9 and 229 to the Governor, 
Public Service Commission, Legislature and Consolidated 
Fund of the State shall be construed respectively as references 
to the President, Union Public Service Commission, Parlia- 
ment and Consolidated Fund of India. 

NOTE: For the original: articles i230, 231, 232, the above 
two articles, viz., 230 & 231 have been snbstitcited 
' by the Constitution .(Seventh) ’(Amendinefit Act) 
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229, Appointments of officers and servants of a High 
Court shall be made by the Chief Justice of the Court or such 
other Judge or officer of the Court as he may direct, pro- 
vided that the Governor of the State may by rule require ': 
that in such cases as may be specified in the rule no person 
not already attached to the Court shall be appointed to any 
office connected with the Court save after consultation with 
the State Public Service Commission. The Chief Justice shall 
prescribe the conditions of service of officers and servants of 
a High Court provided that the rules relating to the condi- 
tions of service salaries, allowances, leave or pensions, shall 
require the approval of the Governor of the State. The 
Administrative expenses of a High Court, including salaries, 
allowances and pensions payable to or in respect of officers 
and servants of the Court, shall be charged upon the Con- 
solidated Fund of the State. 

SUBORDINATE COURTS (ARTS. 233-237) 

233. Appointments of persons to be, and the posting 
and promotion of, district judges, shall be made by the Gover- 
nor of the State in consultation with the Chief Justice of that 
High Court. To be eligible for an appointment of a dis- 
trict judge a person not already in the service of the Union 
or of the State shall only be eligible to be appointed a 
District Judge if he has been for not less than seven years 
an Advocate or a pleader and is recommended by the High 
Court for appointment. 

234. Appointments of persons other than District 
Judges shall be made by the Governor of the State in con- 
sultation with the State Public Service Commission and with 
the High Court exercising jurisdiction in relation to such 
State. 

235. The control over District Courts and Courts sub- 
ordinate thereto including the posting and promotion of, and 
the grant of leave to, persons belonging to the judicial ser- 
vice and holding a post inferior to that of a District Judge 
shall be vested in the High Court, but nothing in this Article 
shall be construed as taking-' away , from such a person any 
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right of appeal which' Jie may- liave ynder -the -law ' regiilati^^ 
the condition of his service. - - 

Governor may -by public notification make 
• any, of the ,'abo\^e ■ provisions applicable to any class or classes 
of Magistrates in the ^ State as they apply in relation to .per- 
sons appointed to judicial service of the State. 

NOTE: For please refer to pp. 174-179 

above* 
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^ ::THE^ UNION, TERRITORIES.,^ (Arts. '■239^:242,,):;;;;,,;:^ 

The States in Part B of the First Schedule* ' Repealed 
by Sec. 29 of the Constitution (Seventh Amendment) Act, 
1956, and substituted by Sec. 17 for the original heading 
'The States in Part C of the First Schedule*’. Original 
Arts. 239 and 240 have been substituted by the new Arts. 
239 and 240; 

239 . Every Union territory shall be administered by 
the President, acting to such extent as he thinks fit through 
an administrator to be appointed by him with such designa- 
tions as he may specify. The President may also appoint 
the Governor of a State as the administrator of an adjoining 
Union territory and where a Governor is so appointed, he 
shall exercise his functions independently of his Council of 
Ministers. 

240 . The President may make regulations for peace, 
progress and good government of the Union territory of, the 
Andaman and Nicobar Islands, the Laccadive, Minicoy and 
Amindivi Islands. Any regulation made by the President 
shall have the same force and effect as an Act of Parliament 
which applies to that territory, 

241. Parliament may by law constitute a High Court 
for a Union territory or declare any court in such territory 
to be a High Court for all or for any of the purposes of this 
Constitution. The High Court so constituted shall have the 
same powers to punish for contempt of itself as a High Court 
exercising jurisdiction immediately before the commencement 
of the Constitution (Seventh Amendment) Act, 1956 and 
shall continue to exercise such jurisdiction in relation to that 
territory after such commencement. Nothing in this Article 
derogates from the power. 'of Parliament to extend or ■ ex- 
clude the Jurisdiction of the High Court for a State to, o|* 
from any Union territory or part thereof. 
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RELATIONS BETWEEN THE UNION: AND THE STATES 
(Arts. 245-254, 369 & Sck 7) 

Distribution of Legislative Powers:' Parliament may 
make laws for the the whole or any part of the territory of 
India, and the Legislature of a State may make laws for the 
whole or any part of the State. But no law made by 
Parliament shall be deemed to be invalid on the ground that 
it would have extra-territorial operation. Inspite of this 
Parliament has exclusive powers to make laws in respect of 
any of the matters enumerated in List I in the Seventh Sche- 
dule, referred to as “the Union List”. Similarly, Parliament 
and the Legislature of any State shall have power to make 
any laws in respect of any of the matters enumerated in List 
III and called the “Concurrent List”. The Legislature of 
any State has also the exclusive power to make laws for such 
States or any part thereof with respect to matters enumerated 
in List II, called the “State List” Parliament has also the 
power to make laws with respect of any matter for any part 
of the territory of India not included in a State notwithstand- 
ing that such a matter is a matter enumerated in the State 
List. 

247. Parliament may by law provide for the establish- 
ment of any additional courts for the better administration 
of laws made by Parliament or of any existing laws with 
respect to a matter enumerated in the Union List. 

248. Parliamexit has exclusive power to make any law 
with respect of any matter not enumerated in the Concurrent 
and State Lists and this power includes the power of making 
any law imposing a tax not mentioned in either of those Lists. 

249. If the Council of States has declared by resolu- 
tion of not less than 2/3rds of the members present and 
yoting that it is necessary or expedient in the national interest 
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that Parliament should make laws with respect to any matters 
enumerated: in the State List specified in the, ' resolution, it 
shall he 'lawful for Parliament to make iaws\: for the' whok 
or any part of the territory of India with respect to that 
matter, while the resolution remains in force. ' 'The period 
.'during, which such, a resolution can remain in. force'.Ts Dne' 
year, provided, if and so often as a resolution approving the 
continuance in force of any such resolution is passed in the 
manner indicated above such resolution shall continue to be 
in force tor a further period of one year. But if Parliament 
passes a law which it would not be competent to pass but for 
the provision of the resolution as contained in Art. 249, then 
such a resolution shall cease to have effect on the expiration 
of a period of six months after the resolution has ceased to 
be in force. 

250 . While a Proclamation of Emergency is in opera- 
tion, Parliament shall have powers to make laws for the whole 
or any part of the territory of India with respect to any of 
the matters enumerated in the State List. 

251. Nothing in Arts. 249 and 250 shall restrict the 
power of Legislature of a State to make any law which under 
this Constitution it has power to make. But if any provision 
of a law made by the Legislature of a State is repugnant to 
any provision of a law made by Parliament, the law made 
by Parliament, whether ]|)assed before or after the law made 
by the Legislature, of the 'State shall prevail and the State law 
to the extent of the repugnancy shall be inoperative so long 
as the law made by Parliament continues to have the affect. 

252 . If it appears to the Legislatures of two or more 
States that it would be desirable if Parliament would legis- 
late with respect to matters over which Parliament has no 
■power to make law fo® the States except as provided in Arts. 
249 & 250, and if resolutions to that effect are passed by 
the Legislatures 'of those States, it shall be lawful for Parlia- 
ment to pass an Act for regulating that matter accordingly, 
and any Act so passed shall' apply to such States or any other 
State by which it is adopted'- afterwards by resolution , passed 
in that behalf by the House. or' Houses. Any Act so passed 
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by Parliament may be amended or repealed by an Act oi 
Parliament passed or adopted in like manner but shall not as 
'■.respects any State, to which it applies,, be amended .' or. re- 
pealed by an Act of the Legislature of that State. 

■>.:■■ :::.- Parliament has power to make laws., for the whole . 

or any part of the territory of India for implementing any 
treaty, agreement or convention with any other country or 
countries and any decision made at international conferences, 
association or other body. 

ADMINISTRATIVE RELATIONS (Arts. 256-263) 

256. The executive power of every State shall be so 
exercised as to ensure compliance with the laws made by 
Parliament and any existing laws which apply in that State 
and the executive power of the Union shall extend to the 
giving of such directions to a State as may appear to the 
Government of India to be necessary for that purpose. 

257. Not to impede or prejudice the exercise of the 
executive power of the Union, the executive power oh the 
State shall be so exercised. For this purpose the executive 
power of the Union shall give directions to a State including 
the directions as to the construction and maintenance of com- 
munication of national or military importance and measures 
to be taken for the protection of any railw'ays, within the 
State. All costs incurred in the carrying out of these two 
directions will be paid by the Government of India to the 
State as may be agreed between them, or, in default of agree- 
ment as may be determined by an Arbitrator appointed by 
the Chief Justice of India in respect of the extra cost so in- 
curred by the State. 

261. Full faith and credit shall be given throughout 
India to public Acts, records and judicial proceedings of the 
Union and' of every State 'and final judgments or orders 
passed, by civil courts in,^ any part of India shall be capable 
of execution anywhere within -India. The manner, in which 
and the conditions under which these matters shall be kept 
shall be determined by law made by Parliament. 



RELATIONS BETWEEN THE 'UNION AND THE STATES 367 

258. The Union Parliament shall have power to con- 
fer powers on the States in respect of certain matters to which 
the executive power of the Union extend* For this purpose 
a law made by Parliament would confer powers and impose 
duties or authorise the conferring of powers and imposing 
of duties upon the State or officers and authorities thereof. 
The expenses incurred by the State for carrying out matters 
which are under the jurisdiction of the Union, the Govern- 
ment of India shall pay such sum as may be agreed or, in 
default of agreement, as may be determined by an arbitrator 
appointed by the Chief Justice of India in this respect. 

258A. Notwithstanding anything in this Constitution, 
the Governor of a State may, with the consent of the Govern- 
ment of India, entrust either conditionally or unconditionally 
to that Government or to its officers functions in relation to 
any matter to which the executive power of the State extends. 

260. The Government of India may by agreement 
with the Government of any territory not being part of the 
territory of India undertake any executive, legislative or 
judicial functions vested in the Government of such territory 
but every such agreement shall be subject to, and governed 
by any law relating to the exercise of foreign jurisdiction for 
the time being in force. 

DISPUTES RELATING TO WATERS 

262. Parliament may by law provide for the adjudica- 
tion of any dispute or complaint with respect to the use, dis- 
tribution or control of the waters of or in, any inter-State 
river or river-valley. It may also provide that neither the 
Supreme Court nor any other Court shall exercise jurisdic- 
Bon in respect of any such dispute or complaint. 

CO-^ORDINATION BETWEEN STATES Be ZONAL 

COUNCILS 

263. If at any time it appears to the President that 
the public interests would 'be served by the establishment of 
a Council charged with the duty of (a) inquiring into and 
advising upon disputes which .may have arisen between States; 
(b) investigating and discussing subjects in which some or 



368 . ' .'CONStITUTiON OF iNOli 

ail of the States* or the Union and one or more of the States, 
have a common interest; or (c)' making' ' recommendatioiis 
upon : any ' snch, subject and, in' particular, recommendations' 
for the better co-ordination of policy and action with respect 
to' that subject, it shall be lawful for the' President' by .order 
lo' establish such a Council, and to define the nature of ,, the 
duties^ , to, ' be '^performed 'by it and its organisation and '.pro- 
cedure. 



CHAPTER XIV 

CONTRACTS AND SUITS 
(Am.' 265^300)' 

265. No tax shall be levied or collected except by; the, 
authority of law. The property and income of a State shall 
be exempt from Union taxation, but Parliament may by law 
provide in respect of a trade or business of any kind carried 
on by or on behalf of the; Government of a State, the 
imposition of any tax to such extent as Parliament may deter- 
mine, (Art 289). 

285 . The property of the Union shall be exempt from 
all taxes imposed by a State or by any authority within a State, 
except in so far as Parliament may by law otherwise provide. 

286 . No law of a State shall impose or authorise the 
imposition of, a tax on the sale or purchase of goods where 
such sale or purchase takes place — (a) outside the State; or 
(b) in the course of the import of the goods into, or export 
of the goods out of, the territory of India. For this purpose 
Parliament may by law formulate principles for determining 
when a sale or purchase of goods takes place. Any law of 
a State which tries to regulate the levying of a tax on the 
sale or purchase of goods declared by Parliament by law to 
be of special importance in inter-State trade or commerce, 
be subject to such restrictions and conditions in regard to the 
system of levy, rates and other incidents of the tax as Parlia- 
ment may by law specify. 

287 . Government shall be exempt from paying all 
taxes on electricity consumed by it, in the construction, 
maintenance or operation of any railway by the Government 
of India. 

CONSOLIDATED AND CONTINGENCY FUND 
(Arts. 266-267, 283.-284, . 289 & 29,!) 

Consolidated Fund of India or a State (Arts. 266 & 
291): Al? rwenues received, ' all, -loans raised by the, issue 
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:of ■ treasury^ or ways and means advances and all 

; ;m received ■ by the ■ . ' Government of India or' ' by the 

' Government of a State shall form one . consolidated' fund 
^ of India’ or ‘‘the Con-: 

\$olidated :'",Fiind 'of the State”, -as the case may be.: More- 
■ over, ' no , moneys out of ■ ■ such . Consolidated ' Funds shall be 
'■appropriated except in accordance with law and for the pur- 
poses: and ill' .the 'manner provided in this Constitution. i\ll 
other public moneys received by or on behalf of the Govern- 
ment of India or the Government of a State shall be credited 
to the public account of India or the public account of the 
State, as the case may be (Art. 266). Moreover, all sums 
to be paid to any Ruler of a State as privy purse shall be 
charged on, and paid out of, the Consolidated Fund of India; 
and the sums so paid to any Ruler shall be exempt from all 
taxes on income (Art. 291). 

THE CONTINGENCY FUND OF INDIA OR A STATE 

(Art 267) 

Parliament (or the Legislature of a State) may esta- 
blish a Contingency Fund in the nature of an imprest to be 
entitled “the Contingency Fund of India/"" (or ‘*the Contin- 
gency Fund of the State”) into which shall be paid such 
sums as may be determined by law, and the said Fund shall 
be placed at the disposal of the President (or the Governor 
of the State) to enable advances to be made by him out of 
such Fund for the purposes of meeting unforeseen expen- 
diture, pending authorisation of such expenditure by Parlia- 
ment by law under Art. 1 15 or 'Art. 116 (or the Legislature 
of the State by law under Art 205 or Art 206). 

Custody of Consolidated Funds (Arts* 283-2S4) : The 

Custody, etc. of Consolidated Funds, Contingency Funds and 
moneys credited to the public accounts shall be regulated 
by rules made by the President , or the Governor of a State 
as the case may be (283).” ’ Custody of suitors’ deposits and 
the other moneys received by public servants and courts shall 
be wiifi the public account of India or a' State a$ the case 
may be (Art 284), 
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DISTRIBUTION , OF, REVENUES BETWEEN THE ' UNION :' 
^ .AND ; THE STATES (Arts. 268-282 ) 

Art. 26"8 deals with duties levied by the uniou but col- 
lected and' appropriated by the States such as stamp duty, 
excise duties ■ on medicinal and toilet preparations as men- 
tioned in* the Union List and the proceeds of such duties shall 
not form part of the consolidated fund of India but shall be 
assigned to that State. 

Art. 269 deals with duties and taxes levied and collect- 
ed by tile Union but assigned to the States, viz. duties in res- 
pect of succession to property and estate duty in respect of 
property other than agricultural land; terminal taxes on goods 
and passengers carried by railway, sea or air; taxes on rail- 
way fares and freights, on transaction in stock exchanges 
and future markets, and on the sale or purchase of news- 
papers and on advertisements published thereon. 

Under Arts. 270 and 272 , taxes are levied by the 
Union but distributed between the Union and the States, e.g. 
taxes on income other than agricultural income. The 
Government of India levies and collects but a prescribed 
percentage of the net proceeds in any financial year shall be 
assigned to the States within which the tax is leviable. 
Parliament may at any time, increase any of the duties or 
taxes referred to above. 

274* No Bill or amendment which imposes or varies 
kiny tax or duty in which States are interested, or which varies 
the meaning of the expression '‘agricultural income” as 
defined for the purposes of the enactments relating to Indian 
income-tax, or which affects the principles on which under 
any of the foregoing provisions of this Chapter moneys are 
or may be distributable to States, or which imposes any such 
surcharge for the purposes of , the • Union as is mentioned in 
the foregoing provisions of this .Chapter,- shall be introduced 
or, moved in either House- of Parliam-ent except on the recom- 
mendation of -the President. ■ 

' Grants from Union to Slates:.' !{ Art. 27S)r Such sums 
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Consolidated Fund of India in each year as grants4n-aid of 
the revenues of such States .as -.Parliament may determine to 
be in need of assistance .a^ different sums may be fixed for 
different States. Such grants-in-aid, shall be to meet the 
costs of such schemes of development as may be undertaken 
by the State with the approval of the Government of India 
for the purpose of promoting the welfare of the Scheduled 
Tribes or raising the level of administration of the Scheduled 
areas therein to that of the administration of the rest of the 
areas of the State. But with regard to the grants-in-lieu of 
export duty on jute and jute products, there shall be charged 
on the Consolidated Fund of India, in each year as grants- 
in-aid of the revenues of the States of Assam, Bihar, Orissa 
and West Bengal, in lieu of assignment of any share of the 
net proceeds in each year of export duty on jute and jute 
products to those States such sums as may be prescribed. 
This facility is to be given for a period of 10 years from the 
commencement of the Constitution. 

FINANCE COMMISSION 

280# The President shall, within two years from the 
commencement of this Constitution and thereafter at the ex- 
piration of every fifth year or at such earlier time as the 
President considers necessary, by order constitute a Finance 
Commission which shall consist of a Chairman and four other 
members to be appointed by the President The qualifica- 
tion of the members shall be determined by Parliament by 
law. It shall be the duty of the Commission to make re- 
commendations to the President as to the distribution, bet- 
ween the Union and the States, of the net proceeds of taxes 
which are to be or may be divided between them and the 
allocation between the States of the respective shares of such 
proceeds; (b) the principles which should govern the grants- 
in-aid of the revenues of the States out of the Consolidated 
Fund of India; (c) any other matter referred to the Com- 
mission by the President' ' in the interests of sound finance. 
The recommendations made by the Finance Commission shall 
be placed before each Housemf Parliament by the President, 
as required under Art 281. ' 
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BORROWING POWERS OF THE GOVERNMENT OF 
INDIA AND THE STATES (Art. 292-3) 

292 . The executive power of the Union extends to 
borrowing upon the security of the Consolidated Fund of 
India and to the giving of guarantees within sUch limits as may 

be SO fixed. 

Power of States to borrow: [Art 293(1)] s The. exe- ' 
cutive power of a State extends to borrowing within the 
territory of India upon the security of the Consolidated Fund 
of the State within such limits, if any, as may from time to 
time be fixed by the Legislature of such State by law and to 
the giving of guarantees within such limits. 

293, (2) The Government of India may make loans 
to any State, or give guarantees in respect of loans raised 
by any State and any sums required for the purpose of making 
such loans shall be charged on the Consolidated Fund of 
India. Similarly a State may not, without the consent of 
the Government of India raise any loan if there is still out- 
standing any part of a loan which has been made to the State 
by the Government of India or by its predecessor Govern- 
ment, or in respect of which a guarantee has been given by 
the Government of India. 

PROPERTY, CONTRACTS, RIGHTS, LIABILITIES, 
OBLIGATIONS AND SUITS (Arts. 294-300) 

Vesting of Property in Governmeril (Art* 294-297) 

All property and assets which were vested in His 
Majesty for the purposes of the Government of the Dominion 
of India and all property and assets which were vested in His 
Majesty for the purposes of the Government of each Gover- 
nor's Province shall vest respectively in the Union and the 
corresponding State, and all rights, liabilities and obligations 
of the Government of the Dominion of India and of the 
Government of each Governor's Province, whether arising 
out of any contract or otherwise, shall be the rights, liabilities 
and obligations respectively of the Government of India and 
the Government of each . corresponding State, subject to any 
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adjustment made or' to be made by reason ■ of the creation 
of the Dominion of Pakistan (Art' 294). ■ 

Similarly,' all property and assets which were vested in 
any Indian' State /shall' vest in the' Union '(Art : 295 / 

So also any /property in India which, if this Constitiitioii 
had not ' come intO' operation, would have accrued/ to' His 
'Majesty or ' to the Ruler of an Indian State' by' escheat or 
:/ lapse,' or as bona vacantia for want of a rightful owner, shall, 
if it is properly situate in a State, vest in such State, and shall, 
in any other case, vest in the Union. 

Likewise, all lands, minerals and other things of value 
underlying the ocean within the territorial waters of India 
shall vest in the Union and be held for the purposes of the 
Union ((Art. 297). 

298. The executive power of the Union and of each 
State shall extend to the grant, sale, disposition or mortgage 
of any property held for the purposes of the Union or of 
such State and to the purchase or acquisition of property for 
those purposes respectively and to the making of contracts. 
All properties acquired for the purposes of the Union or of 
States shall vest in the Union or in such State as the case 
may be. 

Liability to sue or be sued on contracts (Arts. 299«300) : 
All contracts made in the exercise of the executive power of 
the Union or of a State ^all be expressed to be made by 
the President or the Governor, and all such contracts and 
assurances of property made in the exercise of that power 
shall be executed on behalf of the President or the Governor 
by persons who may be directed or authorised in such man- 
ner. Neither the President nor the Governor shall be per- 
sonally liable in respect of any contract or assurance made 
or executed for the purposes of this Constitution, nor shall 
any person making or executing any such contract or assur- 
ance on behalf of any of them be personally liable in respect 
thereof. 

The Government of 'India may sue or be sued by the 
name of the Union of India and the Government of a State 
may sue or be sued by the name of the State (Art 300), 
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^SERVICES UNDER THE UNION AND THE :STATEa ' ; 
(Arts. 308.^323) 

3'OS. In this Part the ■expressioii “State V does ' ndtTii*-; 
.eliide; the State of Jammu' and Kashmir. The appropriate'' 
'Legislature of a State may 'Tegtdate the recruitme^^^ and 
conditions of service of persons appointed, to public services 
arid posts in connection with the affairs of the Union or of 
any State. The President or the Governor may make such 
rules regulating the recruitment, and the conditions of ser- 
vice of persons appointed, to such services and post until 
provision in that behalf is made by or under an Act of the 
appropriate Legislature under this Article, and any rule so 
made shall have the effect subject to the provisions of any 
such Act. Every member of Defence Service or Civil Ser- 
vice of the Union or an all-fndia service and every such 
member of a State holds office during the pleasure of the 
President or the Governor of the State. But if the post is 
abolished then the person whose services have been ter- 
minated shall be paid reasonable compensation. And if the 
person is not connected with any misconduct on his part and 
is required to vacate that post then also he shall be paid rea- 
sonable compensation. 

No person holding office under the Union or a State 
shall be dismissed or removed by an authority subordinate 
to that by which he was appointed and no such person shall 
be removed or reduced in rank or dismissed from service 
until he has been given reasonable opportunity of showing 
cause against the action proposed to be taken in regard to 
him. But when he is dismissed or removed or reduced in 
rank on the ground of conduct which has led to his convic- 
tion on a criminal ^ charge ; or where it is not reasonably^ 
practicable to- give that person an opportunity of showing 
cause or wh^ere the President 'oi* Goyeynor is satisfied tliaf:| 
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in the interest of the security of the State, it is not expedieBt; 
to give to that person, such an opportunity (Art 31 1). 

335. In the 'making ' of an appointment to; serviees and 
posts of the Union ^ or of' a State, the, claims of the 'members: 
of the Schedule Caste and Schedule Tribes and the Anglo- 
Indian Community must be taken into consideration. For 
the purpose of recruitment, during every succeeding period 
of two years, the number of posts reserved for the Anglo- 
Indian community in services of the Railway, Customs, Post 
and Telegraphs, as merely as 10% of the reserved posts shall 
be reduced from the number so reserved during the im- 
mediately preceding period of two years, so that all such 
reservations shall cease after a period of 10 years from the 
commencement of the Constitution (Art. 336). 

PUBLIC SERVICE COMMISSION (Arts. 315-323 & 378) 

315. Subject to the provisions of this Article, there 
shall be a Public Service Commission for the Union and a 
P.S.C. for each State. But two or more States may agree 
that there shall be one P.S.C. for that group of States, if a 
resolution to that ejffect is passed by the House or the Houses 
of Legislature of each of those States, Parliament may by 
law provide for the appointment of a Joint State P.S.C. to 
serve the needs of those States. The P.S.C. for the Union, 
if requested so to do by the Governor of a State, may, with 
the approval of the President, agree to serve all or any of 
the needs of the State. 

316. The Chairman and other members of the Public 
Service Commission shall be appointed, in the case of the 
Union Commission or a Joint Commission, by the President 
and in case of a State Commission, by the Governor of the 
State. Such persons must have held office either under the 
Government of India or under the Government of State 
for atleast 1 0 years. A member of a P.S.C. shall hold office 
for six years from the day on which he enters upon his Office 
or until he attains, in the case of the Union Commission the 
age of 65 years, and in case of a State Commission or a Joint 
Commission the age of 60’years,^' A member may, by writ- 
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iiig under his' hand addressed either to the President or to 
the Governor as the case may be resign his office. The 
Chairmem or any other member of a P.S.C. shall only be 
removed from his office by order of the President on the 
ground of misbehaviour after the Supreme Court, on refer- 
ence being made to it by the President has, on inquiry, 
reported that he should be removed. The President may, 
in the meanwhile, suspend such a member. Art. 317(4) 
lays down the definition of misbehaviour which includes be- 
ing concerned or interested in any contract or agreement 
made by or on behalf of the Government of India or the 
Government of a State or (ii) participating in the profit 
thereof or in any benefit or emolument arising therefrom 
otherwise than as a member and in common with the other 
members of an incorporated company. The President may 
by order remove from office the Chairman or any member 
of a P.S.C. if he is adjudged an insolvent or engages during 
his term of office in any paid employment outside the duties 
of his office or is in the opinion of the President unfit to conti- 
nue in the office by reasons ofi infirmity of mind or body. On 
ceasing to hold office the Chairman or a member of the Union 
P.S.C. or the State P.S.C. shall be ineligible for any other 
appointment either under the Government of India or under 
the Government of a State. 

FUNCTIONS OF PUBLIC SERVICE COMMISSION 
(Arts. 320-323) 

It shall be the duty of the Union P.S.C. to conduct exa- 
minations for appointments to the services of the Union and 
of the State respectively. It shall assist other States in 
framing and operating schemes of joint recruitment for any 
services for which candidates possessing special qualifications 
are required and advise on any of the following matters 
referred to them viz., (a) on all matters relating to the 
method of recruitment to civil services and lor civil posts; 
(b) on the principles to be followed in the making of pro- 
motions and transfers from one service to another, on the 
suitability of candidates for such appointments, promotions 
or transfers; (c) On all disciplinary matters aiSFecting a 
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Government servant, including ^memorials . or; .petiticms relat- 
ing to such matters; (d)' on any claim by; or in respect, of a 
Government servant that ■, any, costs inciiired .hm in 
defending legal proceedings" instituted against him': in.' respect 
of acts done or, purporting; to be done in the, execution of Ms 
duty should be paid' out ' of the Consolidated Fund , of 'India, 
or,.: as. the case may be, .'out of . the Consolidated Fund ', of . the 
.State;.;', '(e) ' 0 ,n'. any rJaim : for , the award', 'of, .''ci',,pensk>n 'iri': res- 
pect of injuries sustained by a Government servant and any 
question as to the amount of any such award, and (f) on any 
: , 'Other .matter which the President, .'or- the' Governor,' of' the 
State, may refer to them (Art, 320). 

321. An Act made by Parliament, or the Legislature 
of a State, may provide for the exercise of additional func- 
tions by the Union P.S.C. or the State P.S.C. as respects the 
services of the Union or the State and also as respects the 
services of any local authority or other body corporate consti- 
tuted by law or any public institution. 

322 . The expenses of the Union or State P.S.C. in- 
eluding any salaries, allowances and pensions to the mem- 
bers or staff of the Commission, shall be charged on the 
Consolidated Fund of India or of the State as the case may 

...".be,.'.' 

323. It shall be the. duty of the Union P.S. Commis- 
sion to present annually to the President a report as to the 
work done by the Commission and on receipt of such report, 
the President shall cause a copy thereof together with a 
memorandum explaining as respects the cases, if any, where 
the advice of the Commission was not accepted, the reasons 
for such non-acceptance to be laid before each Flouse of 
Parliament. In a similar manner it shall be the duty of the 
State P.S. Commission to present annually a report to the 
Governor and the Governor shall on receipt of such report 
cause a copy thereof together with a memorandum explain- 
ing, as respects the cases if any, 'where the advice of the 
Commission was not accepted and the reasons for such non- 
l^cceptance to be laid before the • Legislature of the State, 



CHAPTER XVI 


ELECTIONS 

Part XV, ^ Arts. 324-329 lay down the procedure; in 
;wiiicli the elections -"in -this comitry “ are to be held. In a 
democratic set up, elections play a very important part be- 
{‘faise the type of representatives selected by the people for 
the different legislatures 'will ; certainly affect the type of laws 
that may be passed, for laws afl’ect the lives of the citizens 
from all possible angles. We may even say that the pro- 
visions regarding elections are the very foundations for the 
functioning of a successful democratic constitution. Hence 
special attention has been paid in order to assure fair and 
just elections so that the machinery may not in any way 
degenerate into an instrument for furthering the cause of 
the party in power. 

We have made a bold experiment in establishing unP 
versa! adult franchise, and for that purpose special provisions 
have been made in order to see that the ignorant masses 
are in no way exploited by sentimental politicians. Under 
Art. 324, an independent Election Commission has been 
established for the superintendence, direction and control of 
ihe preparation of the electoral rolls, and the conduct of 
all elections to Parliament and to the Legislature of every 
State and of the election to the offices of President, and Vice- 
President held under this constitution, including the appoint- 
ment of Election Tribunal for decision of doubts and disputes 
arising out of or in connection with elections to Parliament 
and to the Legislatures of States. 

Art. 324(2) lays down the provision with regard to 
the appointment of an Election Commission consisting of the 
Chief' Election Commissioner"' and^ such number of other 
Election Commissioners, if any, as ^ the President may from 
lime to time fix and the ■ appointment of the Chief Election 
Cppimissioner and other _ Election Commissioners shall, 'sufe- 
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jec4: to i'he provisions :of' any law. made, in that behalf by 
PaTliameiit, be .made by the Presid.ent. 

Art. 324(3) provides for the appointment of the Chief 
Election Commissioner as Chairman of the Election Com- 
mission. 

Art 324(5) makes provision for the security of tenure 
and other conditions of service. 

Under Art. 324(6) the President or the Governor 
should make available to the Election Commission or to a 
Regional Commissioner such staff as may be necessary for 
the discharge of the functions conferred on the Election 
Commission by clause ( 1 ) . 

Art. 325 lays down that no person shall be ineligible 
for inclusion in any such roll or claim to be included in any 
special electoral roll for any such constituency on grounds 
only of religion, race, caste, sex or any of them. 

Under Art. 326, it is laid down that the elections to the 
House of the People and to the Legislative Assembly of 
every State shall be on the basis of adult suffrage; that is, 
every person who is a citizen of India and who is not less 
than twenty-one years of age on such date as may be fixed 
in that behalf by or under any law made by the appropriate 
Legislature and is not otherwise disqualified under this Consti- 
tution or any law made by the appropriate legislature on the 
ground of non-residence, unsoundness of mind, crime or cor- 
rupt or illegal practice, shall be entitled to be registered as 
a voter at any such election. 

Under Art. 327, Parliament has been empowered to 
make provisions with respect to all matters relating to, or in 
connection wuth elections, fo either House of Parliament or 
to the House or either House of Legislature of a State includ- 
ing the preparation of electoral rolls, the delimitation of 
constituencies and all other matters necessary for securing the 
due constitution of such House or Houses. In the same way, 
the State Legislature under Art. .328, is empowered to make 
provisions with respect to all matters connecting the election 
hejd in the particular State. Under the Representation of 
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People Act, 1950, and 1951 the ' provisions in Art 328 have 
been modified from time to time particularly with regard to 
allocation of seats to such constituencies and with regard to 
the validity of any law relating to the delimitation of the 
constituencies made under Arts. 327 or 328. 

Priiiciples of the Law of Election : 

Art. 329 of the Constitution says, ‘‘Notwithstanding 
anylhing in this Constitution — (a) the validity of any law 
relating to the delimitation of constituencies or the allot- 
ment of seats to such constituencies, made or purporting to 
be made under Art. 327 or Art. 328, shall not be called in 
question in any court; (b) no election to either House of 
Parliament or to the House or either House of the Legislature 
of a State shall be called in question except by an election 
petition presented to such authority and in such manner as 
may be provided for by or under any law made by the ap- 
propriate Legislature. 

From this it follows that Art. 329(a) relates to the 
entire process of the election and has nothing to do with the 
decision of an Election Tribunal as to the validity of the 
Election. Under Art. 329(b) the jurisdiction of the High 
Court is barred from issuing directions to the Returning 
Officer with regard to the procedure in the Elections viz., the 
procedure in counting, preparation of returns, rejection and 
acceptance of nominations. In short, the Courts have no 
authority to interfere in the jurisdiction and the electoral 
process. The jurisdiction of the courts can only be in- 
voked after the elections and there is very good reason for 
this restriction for if the courts were allowed to hear election 
petitions with regard to the procedure followed by the Elec- 
tion commission, no elections would ever be held in any 
democratic country and the whole constitutional machinery 
would come to a standstill. Ordinarily, even the Supreme 
Court will not sit as a court of further ' appeal on facts and 
interfere with the decisions of the Election Tribunals on such 
matters. The interference -of the Supreme Courts and the 
High Courts would only ;eorhe 'sunder the special powers 
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granted to them under the Constitution and in the exercise 
of the&e powers the Supreme.' Court and the High Courts have 
laid down certain principles with regard to the jurisdiction 
and limitations , of courts -in the' elections .as follows:— ^ ^ 

‘*The right of, seeking,: election- and sitting in Parliament 
or in’a State Legislature is a creature of- the Constitution and 
when the Constitution provides a special remedy for enforce 
ing that right no other remedy by ordinary action in a court 
of law is available to a person in that regard. The Election 
Tribunal is endowed undoubtedly with a special jurisdiction, 
but once it is held that it is a judicial Tribunal empowered 
and obliged to deal judicially with disputes arising out of 
and in connection with election, the over-riding power of 
this Court to grant special leave, in proper cases would cer- 
tainly be attached and this power cannot be excluded by any 
Parliamentary legislation.** 

‘The clause in Article 329 debars us, as it debars any 
other Court in the land, to entertain a suit or proceeding 
calling in question any election to the Parliament or the State 
Legislature. It is the Election Tribunal alone that can decide 
such disputes, and the proceedings have to be initiated by an 
election petition and in such manner as may be provided. 
But once that Tribunal has made any determination or ad- 
judication on the matter the powers of this Court to inter- 
fere by way of special leave can always be exercised/* 

For the purpose of establishing the different procedures 
With regard to the Election Law, Parliament has passed dif- 
ferent Acts, particularly the Representation of People Act. 
The following are some of the important provisions of this 
Act : — 

1 . The Act lays down further disqualification.s for a 
person being chosen as a member of any Legislature. These 
disqualifications are in addition' to those disqualifications 
laid down in the Constitution. It is provided that the dis- 
qualifications mentioned in the_ Act should not exist on the 
date of nomination ■ of a candidate for an election and on 
the date when the results are declared. 
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2. Sec. 30 of the-' Act of 1950, provides: — (a) no 
civil Coinl shall have^ junsdiction to entertain or adjudicate 
upon any question whether any person is or is not entitled 
to be registered in the Electoral Roll for a particular consti- 
tuency, and (b) the question, the legality of any action taken 
by or imder the authority of the Electoral Office, or any deci- 
sion given by any authority appointed under this Act for 
the revision of any such roll. 

3. Under Sec. 105 of the Act of 1951, it is laid down 
that every order of the Tribunal made under that Act shall 
be final and conclusive. But this section cannot in any way 
fetter the over-riding powers given to the Supreme Court and 
the High Courts under Arts. 136, 226 and 227. 

4. An elector is a person wdiose name has been enter- 
ed in the Electoral Roll of that constituency and who is not 
subject lo any of the disqualifications mentioned under 
Sec. 1 6 of the Representation of Peoples’ Act, 1 950. 

The Act of 1951, lays down certain offences in con- 
nection with the Elections which are punishable under the 
Indian Penal Code. it also makes other categories of 
offences punishable, viz., (a) prohibition of public meetings 
on election day, (b) disturbance of election meetings, 
(c) illegal hiring or procuring of conveyances, (d) canvass- 
ing in or near polling stations, (e) misconduct at the polling 
stations, (f) removal of ballot papers, (g) maintenance of 
secrecy of voting, (h) officers acting or influencing voting, 
(i) breaches of official duty by oiflicers connected with elec- 
tions, and (j) offences relating to fraudulently defacing, 
destroying, or removing or dealing with nomination papers, 
ballot papers, ballot boxes, etc. 

6. As soon, as the President or the Governor issues 
a notification calling upon the respective constituencies to 
elect Tnembers to the different legislatures, the Election Com- 
missioner issues a notification in the official Gazette fixing the 
last date for making nominations, the date for the scrutiny 
of such nominations, the '-last elate of 'withdrawals of the 
candidatures, the day on' which ballot boxes shall be taken, 
and the^ date before which^ the elections shall be completed.' 
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Nomination papers, after being /properly.; as 

per the rules, are to be delivered to the proper Returning 
Officer on or before the date fixed for this purpose. The 
nomination paper should be in the prescribed form and sign- 
ed by the elector and proposer or proposers of the consti- 
tuency. Now, no seconder is necessary. 

The person standing for election must deposit a speci- 
fied sum of money as is required, at or before the time of 
the delivery of his nomination papers. 

The Returning Officer scrutinises the nomination papers 
on the appointed date and prepares a list of validly nomi- 
nated candidates and fixes the same on his notice board. 

if a nomination paper of a candidate is rejected by the 
Returning Officer a candidate has no immediate remedy in 
any court of law. He has only to wait till the elections are 
over and then file his election petition with the Election 
Tribunal set up for this purpose. 

7. After the elections, an election petition calling in 
question any election may be presented on any grounds speci- 
fied in sub-section I of Secs. 100 and 101 of the Rrepresenta * 
tion of the People Act, 1951, to the Election Commission. 
The Election Petition may be presented by any candidate to 
such an election or any elector who was entitled to vote at 
such an election. 

The Election Commission would then constitute an Elec- 
tion Tribunal for the purpose of deciding such disputes. 
The Tribunal is vested with judicial powers under the Civil 
Procedure Code for the purpose of trying these disputes and 
parties are allowed to engage advocates to plead their cases 
on their behalf. If the parties are dissatisfied with the deci- 
sion of the Election Tribunal an appeal can lie to the High 
Court of the State in which the Election Tribunal is situated. 
The High Court can then go into the .question of facts m well 
as law- arising out of the issue; before it If the parties are 
still, not satisfied, then under Art. 1 36, the jurisdiction of the 
Supreme Court' can be invoked." ■ 
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Uoiviersal and Adult Franchise 

The Indian Constitution has taken a bold and a unique 
step by introducing universal adult suffrage. In the General 
Elections of 1957, 193 million people voted as compared 
to 180 million in 1 95 1 . We have already seen that the suc- 
cess of democracy depends upon the quality of the voters 
and not on the quantity, for democracy is not a matter of 
counting hands or heads. The fundamental right to vote 
must be exercised in such a manner so as to select candidates 
who truly represent the hopes and aspirations of the people. 
The General Elections of 1951 and 1957 have amply 
justified the faith put in the voters who exercised their com- 
monsense in the right direction. In considering the problem 
of adult franchise, we are face to face with the problem of 
illiteracy, which, is a very great handicap particularly, looking 
to the size, the nature of the population, the number of reli- 
gions followed by the people. It is, therefore, imperative 
that such a vast population endowed with such a vast power 
given to them by the Constitution should be so harmonised 
so that the principle of universal adult suffrage would prove 
a great boon to the country, at the same time introduce 
political consciousness and a respect for our Constitution and 
the Law. In view of this it is necessary that the different 
parties should so organise their political bureau for the dis- 
semination of knowledge to the people in such a way so as 
to enable them to exercise their abundant common sense for 
the good of the country. A mere appeal to the emotions 
of the people will not bring in proper leaders to whom we 
can entrust the reigns of the government without any fear. 

One of the dangers, or should we say, one of the short- 
comings of the right of election, is that not many people 
exercise this fundamental right, even though they are called 
upon to do so once in everyi five years. There are many who 
are lethargic and do not wish to stir out of their homes in 
order to exercise their votes. There are others who are just 
careless or disinterested, while there are others who go to 
vote on account of some compulsion or in order to favour a 
certain candidate, inspite of the fact that the candidate con- 
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'cerned' does not deserve- Their ■ -votes. ’ The diffc^rent Acts 
passed by Parliament have made sufficient provisions in 
order to see that such undue influences are not brought upon 
the candidates and the voters are allowed to exercise their 
intelligence, looking to the qualifications, and merits of the 
candidates standing for elections. 

All the above problems with regard to adult suffrage 
are very common in all the countries of the world. The need 
for our country is the increase in literacy of the people by 
providing free and compulsory education upto a particular 
standard to all people in the country as is laid down under 
Arts. 41, 45 and 46. By education we mean sound and 
practical education and not mere book knowledge. From 
that point of view an average Indian, though illiterate, is more 
practical and intelligent as compared to an ordinary degree 
holder in this country. We require education in the right 
direction. It is only when we introduce proper education 
which would harness the tremendous political energies of 
this country in the right direction that we can hope to achieve 
the best results of adult suffrage. 

In some countries the principles concerning the electoral 
systems like universal suffrage and etc. have been laid down 
in the Constitutions themselves. For example, the Consti- 
tution of Sweden prescribes the law relating to the electoral 
system and other matters. Other details like the methods of 
voting, allocation of seats and etc. are regulated by the 
ordinary laws. 

In England, there is a Ballot Act and Representation 
of Peoples Act and Parliament has full powers to regulate 
elections in the country. The disputes relating to the quali- 
fication of the elected candidate is inquired into by the House 
itself, but disputes regarding the manner of election, ir- 
regularity or illegality with regard to the elections are re- 
ferred to by the House to the two Judges of the High Court 
who hear the evidence and give the decision to the Speaker 
of the House. The House then considers the judgment and 
may either confirms or reject the election of a candidate. The 
decision of the House in such matters is final. 
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.Under ,, /the;. Ameriean .'Constitution, . every State' is free :■ 
to adopt -its T own suffrage regulations ^ the, purposes of 
election to the State Legislatures and Local Bodies, and are 
subject only to the provisions under the 1 5 th and the 19th 
Amendments, forbidding any State to deny or abridge the 
right of the citizens of the United States to vote on account; 
of, race, colour, and previous condition of servitude or sex. 
It is well said, “The 13th Amendment made, the Negro free; 
the 14th Amendment made him a citizen; the 15th gave 
him the vote.“ It follows, therefore, that the American 
Constitution does not directly confer the privilege of voting 
on any citizen as is done under the India Constitution under 
Art. 326. Further, each House of the Congress has exclusive 
right to judge the validity of the election and the qualifica- 
tions of its own members. Under the Legislative Reorga- 
nisation Act, 1946, election disputes are heard by the Com- 
mittee on House Administration in The House of Represen- 
tatives/ ^ 

The Election Commission 

324« (2) The Election Commission shall consist, of 

the Chief Election Commissioner and such number of other 
Election Commissioners, if any, as the President may from 
time to time fix and the appointment of the Chief Election 
Commissioner and other Election Commissioners shall, sub- 
ject to the provisions of any law made in that behalf by 
Parliament, be made by the President. 

Superintendence^ direction and control of elections to be 
vested in an Election Commission 

324. ( 1 ) The superintendence, direction and control 

of the preparation of the electoral rolls for, and the con- 
duct of, all elections to Parliament and to the Legislature of 
every State and of elections to the offices of President and 
Vice-President held under this Constitution, including the ap- 
pointment of election tribunals for the decision of doubts 
and disputes arising out of or- in connection with elections 1:6 
Parliament and to the Legislatures of States shall be vestd4 
in the Election Commissiom, 
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(3) When any other Election Commissioner is so ap- 
pointed the Chief Election Commissioner shall act as the 
Chairman of the Election Commission. 

(4) Before each general election to the House of the 
People and to the Legislative Assembly of each State, and 
before the first general election and thereafter before each 
biennial election to the Legislative Council of each State 
having such Council, the President may also appoint after 
consultation with the Election Commission such Regional 
Commissioners as he may consider necessary to assist the 
Election Commission in the performance of the functions 
conferred on the Commission by clause (1). 

(5) Subject to the provisions of any law made by 
Parliament, the conditions of service and tenure of office 
of the Election Commissioners and the Regional Commis- 
sioners shall be such as the President may by rule determine: 

Provided that the Chief Election Commissioner shall 
not be removed from his office except in like manner and 
on the like grounds as a Judge of the Supreme Court and 
the conditions of service of the Chief Election Commissioner 
shall not be varied to his disadvantage after his appointment: 

Provided further that any other Election Commissioner 
or a Regional Commissioner shall not be removed from 
office except on the recommendation of the Chief Election 
Commissioner. 

(6) The President, or the Governor of a State, shall, 
when so requested by the Election Commission, make avail- 
able to the Election Commission or to a Regional Commis- 
sioner such staff as may be necessary for the discharge of 
the functions conferred on the Election Commission by 
clause ( 1 ) . 

The Election Ccianiiiissioii : 7 he Election Commission 

shall consist of the Chief Election Commissioner and other 
Election Commissioners all of whom shall be appointed by 
the President. The Chief Election Commissioner shall act 
as the Chairman of the Election Commission. 
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Its fueclioiis: The functions of the Election Commis- 
sioner are laid down in Art. 324(1)* They are; — the 
superintendence, direction and control of the preparation of 
the electoral rolls for, and the conduct of, all elections to 
Parliament and to the Legislature of every State and of elec- 
tions to the offices of President and Vice-President held 
under this Constitution, including the appointment of elec- 
tion tribunals for the decision of doubts and disputes arising 
out of or in connection with elections to Parliament and to 
the Legislatures of Stated shall be vested in the Election Com- 
mission. 

How constituted: Before each general election to the 
House of the People and to the Legislative Assembly of each 
State, and before the first general election and thereafter 
before each biennial election to the Legislative Council of 
each State having such Council, the President may also ap- 
point after consultation with the Election Commission such 
Regional Commissioners as he may consider necessary to 
assist the Election Commission in the performance of the 
functions conferred on the Commission by Clause ( 1 ) . 

Conditions of service and tenure of office: Subject to 
the provisions of any law made by Parliament, the conditions 
of service and tenure of office of the Election Commissioners 
and the Regional Commissioners shall be such as the Presi- 
dent may by rule determine. 

Provided that the Chief Election Commissioner shall 
not be removed from his office except in like manner and 
on the like grounds as a Judge of the Supreme Court and 
the conditions of service of the Chief Election Commissioner 
shall not be varied to his disadvantage after' his appointment. 
The President or the Governor of a State, shall, when re- 
quested by the Election Commission, make available to the 
Commission such staff as may be necessary for the discharge 
of the functions conferred on the Election Commission by 
Art. 324(1). 

Advisory Fimcdoiis of tihe Election Commission 
(Arts. 103, 192) 

103. (1 ) If any question ^rise^ a? tp whether a mem- 
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ber of either House of Parliament has become subject to any 
of the disqualifications mentioned in clause ( 1) of Art } 02 
the question shall be referred for the decision of tEe Presi^^ 
dent and his decision shall be final (2) Before giving any 
decision on any such question, the President shall obtain the 
opinion of the Election Commission and shall act according 
to such opinion. 

192« (1) If any question arises as to whether a mem- 

ber of a House of the Legislature of a State has become 
subject to any of the disqualifications mentioned in clause (1 ) 
of Art. 191, the question shall be referred for the decision 
of the Governor and his decision shall be final (2) Before 
giving any decision on any such question, the Governor shall 
obtain the opinion of the Election Commission and shall act 
according to such opinion. 

NOTE: Under Art. 71(1), all doubts and disputes arising 
out of or in connection with the elections of the 
President and the Vice-President shall be inquired 
into and decided by the Supreme Court, whose deci- 
sion shall be final. 

General Provisions Re: Elections 

325. There shall be one general electoral roll for every 
territorial constituency for election to either House of Parlia- 
ment or to the House or either House of the Legislature of 
a State and no person shall be ineligible for inclusion in any 
such roll or claim to be included in any special electoral roll 
for any such constituency on grounds only of religion, race, 
caste, sex or any of them. 

326. The elections to the House of the People and to 
the Legislative Assembly of every State shall be on the basis 
of adult suffrage; that is to say, every person who is a citizen 
of India and who is not less than twenty-one years of age on 
such date as may be fixed in that behalf by or under any law 
made by the appropriate Legislature and is not otherwise 
disqualified under this Constitution or any law made by the 
appropriate Legislature on the ground of non-residence, un- 
vSQundedness of mind, crime or corrupt or illegal practice, 
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shall be entitled to be registered as a voter at any such 
election. 

Power of Parliameiit to make provision with respect to eHec- 
tioes' .to Legislatures 

327. Subject to the provisions of this Constitution, 
Parliament may from time to time by law make provision with 
respect to all matters relating to, or in connection with, elec- 
tions to either House of Parliament or to the House or either 
Plouse of the Legislature of a State including the preparation 
of electoral rolls, the delimitation of constituencies and all 
other matters necessary for securing the due constitution of 
such House of Houses. 

Power of Legislature of a State to make provision with res- 
pect to elections to such Legislature 

328. Subject to the provisions of this Constitution and 
in so far as provision in that behalf is not made by Parlia- 
ment, the Legislature of a State may from time to time by 
law make provision with respect to all matters relating to, 
or in connection with, the election to the House or either 
House of the Legislature of the State including the prepara- 
tion of electoral rolls and all other matters necessary for 
securing the due constitution of such House or blouses. 

Bar to interference by courts in electoral matters 

329. = Notwithstanding anything in this Constitution — 
(a) the validity of any law relating to the delimitation of 
constituencies or the allotment of seats to such constituencies, 
made or purporting to be made under article 327 or article 
328, shall not be called in question in any court;' (b) no elec- 
tion to either House of Parliament or to the House or either 
House of the Legislature of a State shall be called, in question 
except by an election petition presented to such authority and 
in such manner as may be provided for by or under any law 
made by the appropriate Legislature. 

N.B.: For further' details ples^ ref er to pp. 210-214 above. 
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r^ : SPECIAL PROVISIONS RELATING TO 
CERTAIN CLASSES 

(Arts. 330-342) 

330. ( 1 ) Seats shall be reserved in the House of the 
People for — (a) the Scheduled Castes; ''(b) the Scheduled 
Tribes except the Scheduled Tribes in the tribal areas of 
Assam; and (c) the Scheduled Tribes in the autonomous 
districts of Assam. 

(2) The number of seats reserved in any State or Union 
territory for the Scheduled Castes or the Scheduled Tribes 
under clause (1) shall bear, as nearly as may be, the same 
proportion to the total number of seats allotted to that State 
or Union territory in the House of the People as the popula- 
tion of the Scheduled Castes in the State or Union territory, 
or of the Scheduled Tribes in the State or Union territory 
or part of the State or Union territory as the case may be, in 
respect of which seats are so reserved, bears to the total 
population of the State or Union territory. 

331. Notwithstanding anything in article 81, the Presi- 
dent may, if he is of opinion that the Anglo-Indian com- 
munity is not adequately represented in the House of the 
People, nominate not more than two members of that com- 
munity to the House of the People. 

332. ( 1 ) Seats shall be reserved for the Scheduled 
Castes and the Scheduled Tribes, except the Scheduled Tribes 
in the tribal areas of Assam, in the Legislative Assembly of 
every State. 

(2) Seats shall be reserved also for the autonomous 
districts in the Legislative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled 
Castes or the* Scheduled Tribes in the Legislative Assembly 
of any State undei* clause ( I-}, shall bear^ as nearly as may 
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be, the same proportion to the total number of seats in the 
Assembly as the population of the Scheduled Castes in 
the State or of the Scheduled Tribes in the State or part of 
the State, as’ the case may be, in respect of which seats are 
so reserved, bears to the total population of the State. 

(4) The number of seats reserved for an autonomous 
district in the Legislative Assembly of the State of Assam 
shall bear to the total number of seats in that Assembly a 
proportion not less than the population of the district bears 
to the total population of the State, 

(5) The constituencies for the seats reserved for any 
autonomous district of Assam shall not comprise any area 
outside that district except in the case of the constituency 
comprising the cantonment and municipality of Shillong, 

(6) No person who is not a member of a Scheduled 
Tribe of any autonomous district of the State of Assam shall 
be eligible for election to the Legislative Assembly of the 
State from any constituency of that district except from the 
constituency comprising the cantonment and municipality of 
Shillong. 

333. Notwithstanding anything in article 170, the 
Governor of a State m'^y, if he is of opinion that the Anglo- 
Indian. community needs representation in the Legislative 
Assembly of the State and is not adequately represented 
therein, nominate such number of members of the community 
to the Assembly as he considers appropriate. 

Under Art. 334 it is provided that this concession will 
cease after 10 years from the commencement of this Consti- 
tution: Provided that nothing in Art. 334 shall affect any 
representation in the House of the People or in the Legislative 
Assembly of a State until the dissolution of the then existing 
House or Assembly, as the case may be. 

Under Art. 335 it is provided that the claims of the 
members of the Scheduled Castes and the Scheduled Tribes 
shall be taken into consideration, consistently with the main- 
tenance of efficiency of administration, in the making of ap- 
pointmeBts to services and. posts in, connection with the affaitS: 
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of the Uniaa or :. of: : a State. A similar provision; ia.^''m for: 
the Anglo-Iadian common with respect to the posts in the 
railway, customs, posts and telegraph services of the Union, 
which for the period of two years shall be the same as it was 
before 1947^ and after that during every : succeeding" period 
of two years, the number of posts reserved for them shall be 
less by ten per cent, so that after a period of ten years all 
such reservations shall cease. 

337. During the first three financial years after the 
commencement of this Constitution, the same grants, if any, 
shall be made by the Union and by each State for the bene- 
fit of the Anglo-Indian community in respect of education as 
were made in the financial year ending on the thirty-first day 
of March, 1 948. 

During every succeeding period of three years the grants 
may be less by ten per cent than those for the immediately 
preceding period of three years: 

Provided that at the end of ten years from the com- 
mencement of this Constitution such grants, to the extent to 
which they are a special concession to the Anglo-Indian 
community, shall cease: 

Provided further that no educational institution shall be 
entitled to receive any grant under this article unless at least 
forty per cent of the annual admissions therein are made 
available to members of communities other than the Anglo- 
Indian community. 

Under Art. 338. A special officer for the Scheduled 
Castes and Scheduled Tribes is to be appointed whose duty 
it is to investigate all matters relating to the safeguards pro- 
vided for the Scheduled Castes and Tribes under this Consti- 
tution and to report to the President upon the working of 
those safeguards at such intervals as the President may direct, 
and the President shall cause all such reports to be laid before 
each House of Parliament. 

339. ( 1 ) The President may at any time and shall, 

at the expiration of ten years from the commencement of this 
Constitution b7.,pr4er'appoint\;^. Commission to. report op 
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admiiiistratioii of the Scheduled Areas and the welfare of the 
Scheduled Tribes , in the States, 

The order may define the composition, powers and pro- 
cedure of the Commission and may contain such incidental 
or ancillary provisions as the President may consider neces- 
sary: or desirable. , • 

(2) The executive power of the Union shall extend to 
the giving of directions to a State as to the drawing up and 
execution of schemes specified in the direction to be essential 
for the welfare of the Scheduled Tribes in the State. 
Appointment of a Commission to investigate the conditions 
of backward classes 

340. (1) The President may by order appoint a 

Commission consisting of such persons as he thinks fit to in- 
vestigate the conditions of socially and educationally back- 
ward classes within the territory of India and the difficulties 
under which they labour and to make recommendations as 
to the steps that should be taken by the Union or any State 
to remove such difficulties and to improve their condition 
and as to the grants that should be made for the purpose by 
the Union or any State and the conditions subject to which 
such grants should be made, and the order appointing such 
Commission shall define the procedure to be followed by the 
Commission. 

(2) A Commission so appointed shall investigate the 
matters referred to them and present to the President a report 
setting out the facts as found by them and making such re- 
commendations as they think proper. 

( 3 ) The President shall cause a copy of the report so 
presented together with a memorandum explaining the action 
taken thereon to be laid before each House of Parliament. 
Scheduled Castes 

341* (1 ) The President may with respect to any State 

or Union Territory, and where Jt is a State, after consultation 
with the Governor thereof, by public notification, specify the 
castes, races or tribes or parts of or groups within castes, 
races or tribes which shall for the purposes of this Constj- 
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tution be deemed to be Scheduled Castes in relation to that 
State or Union Territory, as the' case may be. 

Parliament may be law include in or exclude from the 
list of Scheduled Castes specified in a notification issued under 
clause (1 ) any caste, race or tribe, or' part of or group within- 
any caste, race or tribe but save as aforesaid a notification 
issued under the said clause shall not be varied by any sub- 
sequent notification, 

342. ( 1 ) The President may with respect to any 

State or Union Territory, and where it is a State after con- 
sultation with the Governor thereof, by public notification, 
specify the tribes or tribal communities or parts of or groups 
within tribes or tribal communities which shall for the pur- 
poses of this Constitution be deemed to be Scheduled Tribes 
in relation to that State or Union Territory, as the case may 

(2) Parliament may be law include in or exclude from 
the list of Scheduled Tribes specified in a notification issued 
under clause (1) any tribe or tribal community or part of 
or group within any tribe or tribal community, but save as 
aforesaid a notification issued under the said clause shall not 
be varied By any subsequent notification. 
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OFFICIAL LANGUAGE : r 

(Arts. 343-351 and Schedule 8) 

Official Language of the Union: The Official language 
of the Union shall be Hindi in Devanagari script and the 
form of numerals to be used for official purposes shall be. the 
international form of Indian numerals. The English lan- 
guage shall continue for a period of 1 5 years from the com- 
mencement of the Constitution to be used for all official 
purposes of the Union for which it was being used immediate- 
ly before the commencement of this constitution. The 
President may, during the said period by order authorise the 
use of Hindi language in addition to the English language and 
of the Devanagari form of numeral in addition to inter- 
national form of Indian numeral for any of the official pur- 
poses of the Union, 

Commission and Committee of Parliament on official 
language; (Art, 344). The President shall, at the expiration 
of 5 years from the commencement of this constitution and 
thereafter at the expiration of 10 years from such commence- 
ment, by order constitute a Commission which shall consist 
of a Chairman and such other members representing the 
different languages specified in Eighth Schedule as the Presi- 
dent may appoint, and the order shall define the procedure 
to be followed by the Commission, It shall be the duty of 
the Commission to make recommendation to the President 
as to — (a) the progressive use of the Hindi language for the 
official purposes of the Union; (b) restrictions on the use of 
the English language for all or any of the official purposes of 
the Union; (c) the language to be used for all or any of the 
purposes mentioned in Art. 348; (d) the form of numerals 
to be used for any one or more specified purposes of the 
Union; (e) any other matter referred to the Commission 
by the President as regards the official language of the Union 
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and the language for communication between the Umon and 
a State or between one State and another and their use. In 
making theii^ recommendations the Commission shall have due 
regard to the industrial, cultural and scientific advancement 
of India, and the just claims and the interests of persons be- 
longing to the non-Hindi speaking areas in regard to the 
public services. 

' ■:/ Committee: There: ' shall ' be 'constituted' 

a Committee consisting of thirty members, of whom twenty 
shall be members of the House of the People and ten shall 
be members of the Council of States to be elected respec- 
tively by the members of the House of the People and the 
members of the Council of States in accordance with the 
system of proportional representation by means of the single 
transferable vote. It shall he the duty of the Committee to 
examine the recommendations of the Commission constituted 
under clause ( 1 ) and to report to the President their opinion 
thereon. Notwithstanding anything in article 343, the 
President may, after consideration of the report referred to 
in clause (5) issue directions in accordance with the whole 
or any part of that report. 

REGIONAL LANGUAGES (ARTS. 345-347) 

The Legislature of a State may adopt any language in 
use in the State or Hindi as the language to be used for all 
official purposes of that State or for official communication 
between States. If, however, a substantial proportion of the 
population of a State desire the use of any language spoken 
by them to be recognised by that State, the President may 
direct that such language shall be so recognised. 

LANGUAGE OF THE SUPREME COURT, HIGH 
COURTS, ETC. (ARTS. 348-349) 

348. All proceedings in the Supreme Court and in 
every High Court, the authoritative texts — of all Bills to be 
introduced or amendments thereto to be moved in either 
House of Parliament or in the House or either House of the 
Legislature of a State, of all Acts passed by Parliament or 
the Legislature of a State and of . all Ordinances, promulgated 
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by the President oi* the Governor of a State, and of all orders, 
rule, regulation or bye-law, a translation of the same in the 
or under any law made by Parliament or the Legislature of 
a State, shall be in the English language. But the Governor 
of a State may, with the previous consent of the President, 
authorise the use of the Hindi language, or any other lan- 
guage used for any official purposes of the State, in proceed- 
ings in the High Court having its principal seat in that State. 
But if the Legislature of a State has prescribed any language 
other than English language for use in Bills introduced, or 
Acts passed by the Legislature of a State or in Ordinances 
promulgated by the Governor of the State or in any order, 
rule, regulation or bye-law, a translation of the same in the 
English language published under the authority of the Gover- 
nor in the Official Gazette of that State shall be deemed to 
be the authoritative texts in the English language under this 
Article. 

Special procedure for enactment of certain laws relating 
to language: {(Art 349). During the period of fifteen 
years from the commencement of this Constitution, no Bill or 
amendment making provision for the language to be used for 
any of the purposes mentioned in clause (1) of article 348 
shall be introduced or moved in either House of Parliament 
without the previous sanction of the President, and the 
President shall not give his sanction to the introduction of 
any such Bill or the moving of any such amendment except 
after he has taken into consideration the recommendations of 
the Commission constituted under clause (1) of article 344 
and the report of the Committee constituted under clause (4) 
of that article. 

SPECIAL DIRECTIVES FOR DEVELOPING 

HINDI LANGUAGE 

Language to be used in representations for redress of 

350; Every person shall be entitled to submit a repre- 
sentation for the redress of any grievance to any officer or 
authority of the Union or a State in any of the languages used 
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in the Union or in the State, as the case may be. 

:Facilit»s^ for.:instriiction in mother-tongiie ai' priin,ary -stage 

350 A. It shall be the endeavour of every State and of 
every local authority within the State to provide adequate 
facilities for instruction in the mother-tongue at the primary 
stage of education to children belonging to linguistic minority 
groups; and the President may issue such directions to any 
State as he considers necessary or proper for securing the 
provision of such facilities. 

Special Officer for linguistic minorities 

350B« ( 1 ) There shall be a Special Officer for Hn- 

guistic minorities to be appointed by the President. 

(2) It shall be the dutyj of the Special Officer to investi- 
gate all matters relating to the safeguards provided for lin- 
guistic minorities under this Constitution and report to the 
President upon those matters at such intervals as the Presi- 
dent may direct, and the President shall cause all such reports 
to be laid before each House of Parliament, and sent to the 
Governments of the States concerned. 

Directive for development of the Hindi language 

351. It shall be the duty of the Union to promote the 
spread of the Hindi language, to develop it so that it may 
serve as a medium of expression for all the elements of the 
composite culture of India and to secure its enrichment by 
assimilating without interfering with its genius, the forms, 
style and expressions used in Hindustani and in the other 
languages of India specified in the Eighth Schedule and by 
drawing, wherever necessary or desirable, for its vocabulary, 
primarily on Sanskrit and secondarily on other languages. 

EIGHTH SCHEDULE 

[Articles 344 (I) and 3511 

Langua^ges 

1 . Assamese. 8. Marathi 

3. Gujarati. 10. Punjabi. 

4, Hindi. II. Sanskrit. 
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. tyatmada. 12. Tamil. 

. Kashmiri. 13. Telugu. 

. Malayalam. 14. Urdu. 

N.B. :' For further details please refer to pp. 215-217 above. 




CHAPTER XIX 


EMERGENCY PROVISIONS : : , 

(Arts. 352^360 & 365) 

.. Proclamation of emergency: ■ Tf the President. 
fied that a grave emergency exists whereby the security of 
India or of any part of the territory is threatened whether by 
war or external aggression or internal disturbance, he may, 
by Proclamation, make a declaration to that effect. Such 
a Proclamation of emergency may be made even before the 
actual occurence of war or of any such aggression or disturb- 
ance if the President is satisfied that there is imminent danger 
thereof or if the President is satisfied that the situation has 
arisen whereby the financial stability or the credit of India 
or any part of the territory thereof is threatened, he may, 
in all the above three cases make a declaration to that effect. 

Effects of Proclamation of Emergency: 1. While a 
Proclamation of Emergency is in operation, then — the exe- 
cutive power of the Union shall extend to the giving of direc- 
tions to any State as to the manner in which its executive 
power is to be exercised and the power of Parliament to make 
laws with respect to any matter shall include power to make 
laws conferring powers and imposing duties upon the Union 
as respects that matter, notwithstanding that it is one which 
is not enumerated in the Union List: (Art. 353). 

2. The President may direct that the provisions of 
Arts. 2681 to 279 (which relate to the distribution of 
revenues) may be modified or shall have effect subject to such 
exceptions as he thinks fit: (Art 254). 

3. The third effect of a Proclamation of Emergency is 
that while it is in operation the provisions of Art. I 9 may be 
suspended: (358). 

4. The fourth and the last effect of a Proclamation of 
Emergency is that while it is in operation the President may 
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declare that the right to move any Gourt for the enforcement 
of the Fundamental Rights (mentioned in Part III above) 
and all proceedings for such enforcement may be suspend" 
'■ed;:^;;:;(Art 339). 

Effect of ■ Proclamation of Emergency owing , to .Financial' 
Stringency: (Art. 360). While a Proclamation of Emer- 
gency (declared owing to financial stringency) is in opera- 
tion, the executive authority of the Union shall extend to the 
giving of directions to any State to observe such cannons of 
financial propriety as may be specified in the directions. Any 
such direction may include two provisions viz. — (i) a provi- 
sion requiring the reduction of salaries and allowances of per- 
sons serving a State, as also of persons serving the Union 
(including High Court and Supreme Court Judges) (ii) a 
provision requiring all Money Bills to be reserved for the 
consideration of the President after they are passed by the 
Legislature of the State. 

How revoked and when does it cease to opoerate: 
(Art. 352(2)). A Proclamation of emergency issued under 
clause (1) of Art. 352 may be revoked by a subsequent 
Proclamation and shall be laid before each House of Parlia- 
ment, It shall cease to operate at the expiration of two 
months unless before the expiration of that period it has been 
approved by resolutions of both Houses of Parliament. But 
if a Proclamation of Emergency is issued when the House 
of the People has been dissolved or the dissolution of the 
House of the People takes place during the period of two 
months referred to in Sub-clause (c), and if a resolution ap- 
proving the Proclamation has been passed by the Council of 
States, but no resolution with respect to such Proclamation 
has been passed by the House of the People before the ex- 
piration of that period, the Proclamation shall cease to 
operate at the expiration of thirty days from the date on 
which the House of the People ifirst sits after its reconstitution 
unless before the expiration of the said period of thirty days 
a resolution approving the Proclamation has been also pa^ed 
by the House of the People. 
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PROVISIONS IN CASE OF FAILURE OF 
CONSTITUTIONAL MACHINERY IN STATES 
(Arts. 356-57 & 365) 

:: .Proclamation when made: I Arts. ■356( 1 ) 1 s If the 
■■President, 'on receipt of a report from the Governor of a 
State or otherwise; is satisfied that a situation has arisen in 
which the government of the State cannot be carried on in 
accordance with the provisions of this Constitution, the Presi- 
dent may by Proclamation — (a) assume to himself all or any 
of the functions of the Government of the State and all or 
any of the powers vested in or exercisable by the Governor 
or any body or authority in the State other than the Legis- 
lature of the State; (b) declare that the powers of the Legis- 
lature of the State shall be exercisable by or under the 
authority of Parliament; (c) make such incidental and con- 
sequential provisions as appear to the President to be neces- 
sary or desirable for giving effect to the objects of the Pro- 
clamation, including provisions for suspending in whole or 
in part the operation of any provisions of this Constitution 
relating to any body or authority in the State: 

Provided that nothing in this clause shall authorise the 
President to assume to himself any of the powers vested in 
or exercisable by a High Court, or to suspend in whole or in 
part the operation of any provision of this Constitution relat- 
ing to High Courts. 

Where any State has failed to comply with, or to give 
effect to, any directions given in the exercise of the executive 
power of the Union under any of the provisions of this Consti- 
tution, it shall be lawTul for the President to hold that a 
situation has arisen' in which the government of the State 
cannot be carried on in accordance with the provisions of this 
Constitution (Ait« 365). ■ 

its effiecls: When a Proclamation of emergency has 
been issi^iecl under Art.' 356 (I), and when it has been 
declared that the powers of the- Legislature of the State shall 
be exercisable by or under the' authority of Parliament, it 
shall be competent for Parliament "to confer on- the 'President 
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l-lie power of the Legislatum of l:he State to make iaw.s. to 
delegate, siihjeci; fo such conditions- as he may think fit: to 
impose, and the power so conferred to any other authority 
shall be specified by him in that behalf, it shall also be 
competent for Parliament or for the President or other 
authority in whom such power to make laws is vested as 
above, to make laws conferring powers and imposing duties, 
or authorising the conferring of powers and imposition of 
duties, upon the Union or officers and authorities thereof and 
to,: authorise .when the House is. not’ in .session expenditure 
from the Consolidated Fund of the State pending the sanction 
of such expenditure by Parliament. 

EMERGENCY PROVISIONS 
PROVISIONS OF THE CONSTITUTION 
Proclamation of Emeirgeiiey ^ 

352. ( I ) If the President is satisfied that a grave 
emergency exists whereby the security of India or of any part 
of the territory thereof is threatened, whether by war or 
external aggression or internal disturbance, he may, by Pro- 
clamation, make a declaration to that effect. 

Provisions as to ftnanciaJ. ■ emergency 

360. (!) If the President is satisfied that a situation 

has arisen whereby the financial stability or credit of India 
or of any part of the territory thereof is threatened, he may 
by a Proclamation make a declaration to that effect. 

352. (3) A Proclamation of Emergency declaring 
that the security of India or of any part of the territory 
thereof is threatened by war or by external aggression or by 
interna! disturbance may be made before the actual occurrence 
of war or of any such aggression or disturbance if the Presi- 
dent is satisfied that there is imminent danger thereof. 

Provisions in case of failure of constitutional machinery in 
States 

356* (!) If the President, ; on receipt of a report' from 

the Governor of a State - or' otherwise, is satisfied, that a 
situation has arisen in which- the government of the State 
cannot be carried on ip accordance, with the provisions of this 
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Constitution, the President may by Proclamation— (a) as- 
sume to himself all or any of the functions of the Govern- 
ment of the State and all or any of the powers vested in or 
exercisable by the Governor or any body or authority in the 
State other than the Legislature of the State; (b) declare 
that the powers of the Legislature of the State shall be exer- 
cisable by or under the authority of Parliament; (c) make 
such incidental and consequential provisions as appear to the 
President to be necessary or desirable for giving effect to the 
objects of the Proclamation, including provisions for suspend- 
ing in whole or in part the operation of any provisions of this 
Constitution relating to any body or authority in the State: 

Provided that nothing in this clause shall authorise the 
President to assume to himself any of the powers vested in 
or exercisable by a High Court, or to suspend in whole or in 
part the operation of any provision of this Constitution relat- 
ing to High Courts. 

: (2) Any such Proclamation may be revoked or varied 
by a subsequent Proclamation. 

(3) Every Proclamation under this article shall be laid 
before each House of Parliament and shall, except where it 
is a Proclamation revoking a previous Proclamation, cease to 
operate at the expiration of two months unless before the 
expiration of that period it has been approved by resolutions 
of both Houses of Parliament: 

Provided that if any such Proclamation (not being a 
Proclamation revoking a previous Proclamation) is issued at 
a time when the House of the People is dissolved or the dis- 
solution of the House of the People takes place during the 
period of two months referred to in this clause, and if a re- 
solution approving the Proclamation has been passed by the 
Council of States, but no resolution with respect to such Pro- 
clamation has beeu passed by the House of the People before 
the expiration of that period, the Proclamation shall cease 
to operate at the expiration of thirty days from the date on 
which the House of the People first sits after its reconstitution 
unless before the expiration of the said period of thirty 
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days a resolution approving the Proclamation has been also 
passed by the House of the People. 

(4) A Proclamation so approved shall, unless revoked, 
cease to operate on the expiration of a period of six months 
from the date of the passing of the second of the resolutions 
approving the Proclamation under clause (3) .* 

Provided that if and so often as a resolution approving 
the continuance in force of such a Proclamation is passed by 
both Houses of Parliament, the Proclamation shall, unless 
revoked, continue in force for a further period of six months 
from the date on which under this clause it would otherwise 
have ceased to operate, but no such Proclamation shall in any 
case remain in force for more than three years: 

Provided further that if the dissolution of the House of 
the People takes place during any such period of six months 
and a resolution approving the continuance in force of such 
Proclamation has been passed by the Council of States, but 
no resolution with respect to the continuance in force of such 
Proclamation has been passed by the House of the People 
during the said period, the Proclamation shall cease to operate 
at the expiration of thirty days from the date on which the 
House of the People first sits after its reconstitution unless 
before the expiration of the said period of thirty days a re- 
solution approving the continuance in force of the Proclama- 
tion has been also passed by the House of the People. 

352. (2) A Proclamation issued under clause (1) — 

(a) may be revoked by a subsequent Proclamation ; (b) shall 
be laid before each each House of Parliament; (e) shall cease 
to operate at the expiration of two months unless before the 
expiration of that period it has been approved by resolutions 
of both Houses of Parliament: 

Provided that if any such Proclamation is issued at a 
time when the House of the People has been dissolved or the 
dissolution of the House of the People takes place during 
the period of two months referred to in sub-clause (c), and 
if a resolution approving the Proclamation has been passed 
by ' the Coui^cij of 3tates, ^ btit-- po resolution with respect to 



'TWO 


CONSTITUTION OF INDIA 


such Proclamation has been passed by ^ ^ 

People before the expiration of that period,' 'the; Proclamation 
shall cease to operate at the expiration of thirty,; d 
the date on which' the House of the People first sits after its 
reconstitution unless before the expiration of the said period 
of thirty days.- a resolution approving the Proclamation has 
been also passed by the House of the People* 

Effect of Proclamation of Emergency 

353, While a Proclamation of Emergency is in opera- 
tiorf then— (a), notwithstanding anything in this Constitution, 
the executive power of the Union shall extend to the giving 
of directions to any State as to the manner in which the 
executive power thereof is to be exercised; (b) the power of 
Parliament to make laws with respect to any matter shall in- 
clude power to make laws conferring powers and imposing 
duties, or authorising the conferring of powers and the im- 
position of duties, upon the Union or officers and authorities 
of the Union as respects that matter, notwithstanding that 
it is one which is not enumerated in the Union List. 

354* ( I ) The President may, while a Proclamation 

of Emergency is in operation, by order direct that all or any 
of the provisions of articles 268 to 279 shall for such period, 
not extending in any case beyond the expiration of the finan- 
cial year in which such Proclamation ceases to operate, as 
may be specified in the order, have effect subject to such 
exceptions or modifications as he thinks fit. 

(2) Every order made under clause (1) shall as soon 
as may be after it is made, be laid before each House of 
Parliament. 

Suspension of provisions of article 19 during emergencies 

358. While a Proclamation of Emergency is in opera- 
tion, nothing in article 1 9 shall restrict the power of the State 
as defined in Part III to make any law or to take any exe- 
cutive action which the State would but for the provisions 
contained in that Part be competent to make or to take, but 
any law so made shall, to the extent of the incompetency, 
cease to have effect as soon as' the Proclamation ceases to 
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aperate, except as '.respects things done or omitted in be done 
'before, the law;'' so, ceases., to; haTC. effect. , 

Suspension of the enforcement of .the ■ rights conferred hy 
Part Iir during emergeticijes 

'359.; 'CD Where- a Proclamation of Emergency is in 
operation, the President may by order' declare that the right ■ 
to move any court for the enforcement of such of the rights 
conferred by Part Hi as may be mentioned in the order and 
ai! proceedings pending in any court for the enforcement of 
the rights so mentioned shall remain suspended for the period 
during which the Proclamation is in force or for such shorter 
period as may be specified in the order. 

(2) An order made as aforesaid may extend to the 
whole or any part of the territory of India, 

(3) E.very order made under clause (1) shall, as soon 
as ma 3 " be after it is made, be laid before each House of 
Parliament. 

Exercise of legislative powers under Proclamation issued 
under article 356 

357. ( 1 ) Where by a Proclamation issued under 

clause (1 ) of article 356, it has been declared that the powers 
of the Legislature of the State shall be exercisable by or under 
the authority of Parliament, it shall be competent — (a) for 
Parliament to confer on the President the power of the Legis- 
lature of the State to make laws, and to authorise the Presi- 
dent to delegate, subject to such conditions as he may think 
fit to impose, the power so conferred to any other authority 
to be specified by him in that behalf; (b) for Parliament, 
or for the President or other authority in whom such power 
to make laws is vested under sub-clause (a), to make laws 
conferring powers and imposing duties, or authorising the 
conferring of powers and the imposition of duties, upon the 
Union or officers and authorities thereof; (c) for the Presi- 
dent to authorise when the House of the People i$' not in 
session expenditure from, the' Consolidated Fund of the State 
pending the sanction of such expenditure by Parliament. 

(2) Any law mad^’- in ■ exerci^ of the power of the 
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Leg*islature of the State by Parliament or the President or 
other authority referred to in sub-clause (a) of clause ( 1 ) 
which Parliament or the President or such other authority 
would not, but for the issue of a Proclamation under article 
356, have been competent to make shall, to the extent of the 
incompetency, cease to have effect on the expiration of a 
period of one year after the Proclamation has ceased to 
operate except as respects things done or omitted to be done 
before the expiration of the said period, unless the provisions 
which shall so cease to have effect are sooner repealed or 
re-enacted with or without modification by Act of the ap- 
propriate Legislature. 

Provisions as to financial emergency 

360. ( 1 ) If the President is satisfied that a situation 

has arisen whereby the financial stability or credit of India 
or of any part of the territory thereof is threatened, he may 
by a Proclamation make a declaration to that effect. 

(2) The provisions of clause (2) of article 352 shall 
apply in rela^tion to a Proclamation issued under this article 
as they apply in relation to a Proclamation of Emergency 
issued under article 352. 

(3) During the period any such Proclamation as is 
mentioned in clause ( 1 ) is in operation, the executive autho- 
rity of the Union shall extend to the giving of directions to 
any State to observe such canons of financial propriety as 
may be specified in the directions, and to the giving of such 
other directions as the President may deem necessary and 
adequate for the purpose. 

(4) Notwithstanding anything in this Constitution — 
(a) any such direction may include — 

(i) a provision requiring the reduction of salaries and 
allowances of all or any class of persons serving 
in connection with the affairs of a State: 

(ii) a provision requiring all Money Bills or other Bills 
to which the provisions of article 207 apply to be 
reserved for the consideration of the President 
after they are passedi by the Legislature of the 
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(b)' it sE'ali be competent for the President during the period 
any Proclamation issued under this article is in operation to 
issue directions for the reduction of salaries and allowances 
of all or any class of persons serving in connection with the 
affairs of the Union including the Judges of the Supreme 
Court and :^the High Courts, 

EM.: For further details please refer to pp, 218 - 223 ^■above•;; 



CHAPTER XX 


OF THE CONSTITUTION 

'ill: all , wr the world, a provision is 

always made for the amendment of such Constitutions so as 
to make, them flexible and adaptable to changes which 
would easily allows the growth of a living, vital organic peo- 
ple. The process of amendment differs from one consti- 
tution to another, but in all cases the aim is that the power 
to amend the constitution is never intended to destroy the 
constitution. By the process of amendment no radical 
changes are contemplated because such changes can only be 
done by re-drafting the constitution and passing it again by 
the new Constituent Assembly appointed for this purpose. 

In England, Parliament is supreme and there being no 
written constitution, any procedure or amendment can be 
adopted by Parliament by ordinary majority without any 
formality or restriction. 

On the other hand, in some of the written constitutions 
like that of the U.S.A., Canada and Australia, detailed pro- 
visions have been made for the amendment of the Consti- 
tution. Under the American constitution an amendment can 
be proposed in two ways:^ — 

1. By two-thirds vote of both Houses of Congress; or 

2. By a Convention called together on the application 
of the Legislatures of two-thirds of the States. 

The amendments proposed must be ratified by the 
Legislatures of or by conventions in three-fourths of the 
vStates'^:Xv^^^ 

The two Houses of the Congress have the necessary 
jurisdiction to determine the necessity for an amendment. 

No amendment can be proposed without the consent of 
the State if it will affect the equality of status in the matter 
of representation in the Senate*’ , 
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- 1 here have^ been '2 2--. amendments to the U.S, Consti- 
tution so far. 

In C aiiacla, before 1949, the power of amending the 
Constitiitioii was exercised by the Parliament of Great Britain 
on a joint address of both the Houses of Parliament being 
presented to the English Crown. But the Parliamentary Act 
of 1949 has, however, laid down that the Canadian Parlia- 
ment can now amend the Constitution which falls within the 
jurisdiccioii of the Dbminion Parliament It means that the 
Canadian PariiamexUt can amend the Provincial Constitution, 
without the Imperial Act but it cannot alter the Federal 
distribution of powers. 

Under the Australian Constitution, by Sec. 1 28^ any 
amendment to the Constitution can be passed by an absolute 
majority of each House of the Centra! Parliament. Not less 
than two nor more than six months after proposed amend- 
ment has been passed, it should be referred to the people 
for their approval. If in a majority of the States people 
approve the proposed amendment, it is then presented to the 
Governor-General for the assent of the British Sovereign. 

Any proposed amendment which in any manner dimi- 
nishes the proportionate representation of a State in either 
House, or alters the limits of a State, or if it affects the pro- 
visions of the Constitution of a State, that State*® - consent 
must be obtained before the amendment is proposed and 
passed. 

Minor matters like method of voting, privileges of the 
House, procedure in Elections, and etc. can be amended in 
the ordinary process of law making. 

The framers of the- Indian Constitution having gained 
from the experience of other countries have tried to strike, a 
golden mean between the too easy procedure of amending 
the laws of the English Constitution and the elaborate and 
difficult procedure for the amendment adopted in the 
American Cosslifcution. . The framers wanted the consti- 
tution to^ be as flexible as, it' could be made. In doing so** 
they have not kept the constituent power and the legislative 
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power as two distinct instruments of law-making authority 
because most of the articles} of the, constitution can be amend- 
ed by way of ordinary legislative power. The framers have 
also not taken into account the difficult procedure of refer- 
ring the proposed amendment to the electors nor have they 
adopted a procedure in which a decision is arrived after a 
convention. 

There is no definite provision to meet a situation in our 
constitution which may take place if the two Houses of 
Parliament disagree with regard to a proposed Bill for amend- 
ment of the Constitution. We may safely presume that the 
same procedure that is prescribed for the solution of such 
deadlocks for ordinary bills is also contemplated for the 
amendment of the constitution. 

Art, 368 of our Constitution lays down different modes 
for the amendment of the Constitution. According to the 
Supreme Court Art. 368 is not a complete code in respect 
of procedure prescribed by it. There are lacunas in respect 
the procedure as to how and after what notice a Bill is to 
be introduced; how is it to be passed by each House; how 
is the assent of the President to be obtained? In the absence 
of any definite prescribed procedure the Supreme Court con- 
cludes, “evidently the rules made by each House under 
Art. 1 1 8 for regulating its procedure and the conduct of busi- 
ness were intended to apply so far as may be made applic- 
able/* Further, the constitution as originally framed, did 
not prescribe any time limit within which the States must 
signify their ratification or refusal to the amendments referred 
to them under Art. 368. However, this question has now 
been decided and the President has been given the power to 
prescribe a period within which the States must signify their 
assent or refusal to a proposed amendment. It was because 
of this provision that the process of the reorganisation of 
States was quickened. 

In Shankari Prasad v. Union of India, 1951, the ques- 
tion arose whether the fundamental rights as incorporated 
in the Constitution have any sanctity. If so, then these pro- 
visions contained in Part III could not be amended like any 
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other provisions of the Constitution. With regard to this 
argument the Supreme Court has made very pertinent ob- 
servations, “no doubt our Constitution-makers following 
American model have in regard to certain fundamental rights 
in Part III made them immune from interference by laws 
made by the State. We find it, however difficult in the ab- 
sence of a clear indication to the contrary to suppose that 
they also intended to make those rights immune from consti- 
tutional amendment. On the other hand, the terms of 
Art. 3681 are perfectly general and empower Parliament to 
amend the Constitution without any exception whatsoever.** 
The Indian Constitution lays down three distinct modes 
for amendment of its different provisions: — 

L A very large number of provisions as referred to 
the Arts. 4, 169 6c 240 are open to alteration by the Union 
Parliament, by a simple majority. These matters will not 
be treated as “amendments of the Constitution.** 

II. In the case of a few matters relating to the federal 
structure of the Constitution a special mode is prescribed, 
namely, that the Bill for amendment must be passed by a 
two-thirds majority of the members of each House present 
and voting then, and ratified by the Legislatures of half the 
number of States. 

III. The remaining provisions of the Constitution shall 
be liable to be amended by Parliament by a majority of two- 
thirds of the members of each House present and voting, 
provided that such majority exceeds fifty per cent of the total 
membership of that House. 

No ratification by the State Legislatures will be required 
for these amendments. There is no provision in the Consti- 
tution which cannot be amended and Parliament may, by 
passing the Constitution Amendment Act, in compliance with 
the requirements of Art. 368, amend even Art. 368 itself. 

amendment of the constitution 

Procedure for lamendmient of the Constitution 

368. An amendment of this Constitution may be 
initiated only by the introduction of a Bill for the purpose in 
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either House of Parliament, and’ when the' Bill 
each House by a majority of ' the* total membership'' ',o^^^^ 
House and by a majority of not less than two- thirds of the 
members of that House present and voting, it shall be pre- 
sented to the President for his assent and upon such assent 
being given to the Bill, the Constitution shall stand amended 
in accordance with the terms of the Bill : 

Provided that if such amendment seeks to make any 
change in — (a) article 54, article 55, article 73, article 162 
or article 241, or (b) Chapter IV of Part V, Chapter of 
Part VI, or Chapter J of Part XI, or (c) and of the Lists in 
the Seventh Schedule, or (d) the representation of States in 
Parliament, or (e) the provisions of this article, the amend- 
ment shall also require to be ratified by the Legislatures of 
not less than one-half of the States by resolutions to that 
effect passed by those Legislatures before the Bill making 
provision for such amexidment is presented to the President 
^■':for-assent''; ^ 

CONSTITUTION (FIRST AMENDMENT) ACT, 1951 

The constitution which was enacted on 26th January, 
1950, was amended 15 months later in respect of some of 
its most vital provisions and 12 different articles viz. 15, 19, 

29, 31, 85, 87, 174, 176, 34L -342, 372 and 376 were 
amended, The procedure for making amendment set out in 
Art. 368 was not followed. The amending Bill was passed 
by the provisional Parliament which had been formed under 
Rrt. 379 for the transitional period. 

FIVE CATEGORIES OF AMENDMENTS 

The changes made in the Constitution by the First 
Amendment may be classified under five different categories. 
In the first category, Arts. 15, 19, 29 (2), and 31 relating 
to fundamental rights were amended. Art. 1 5 secures right 
to equality and it lays down that the State shall not discrimi- 
nate against any citizen on the ground of race, caste, sex or 
place of birth but this general rule- is subject to an exception 
allowing the State- to make, special provisions for the benefit 
of women and children. Siraffarlyj Art. 29(2) provided 
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that admission to educational institutions maintained by the 
State or receiving grants from the State shall not deny ad- 
mission to citizens on grounds only of religion, race, caste, 
language, or any of them. These two Articles were ^amend- 
ed and provision was made for the ‘ benefit of backward 
classes by adding clause 4 to Art. 15, laying down that no- 
thing in Art. 15 or in Art. 29(2) shall prevent the State 
from making special provision for the advancement of any 
socially and educationally backward classes of citizens or for 
the scheduled castes and the scheduled tribes. 

Art. 1 9 contains seven freedoms which are generally 
worded and are subject to express limitations contained in 
clauses (2) and (6) respectively. The amendment was 
made to widen the scope of clause (2) by redrafting the 
clause and adding three new matters in respect of which the 
State might make laws imposing restrictions, viz. friendly 
relations with foreign States, public order and incitement to 
an offence and the amended clause was given a retrospective 
operation as if it was so contained in the Constitution as 
originally enacted. Clause 6 was amended in order to re- 
move any possible doubt regarding the constitutionality of 
any scheme of nationalisation which the State might undcr-^ 
take and the State was allowed to carry on any trade or busi- 
ness, industry or service, whether to the exclusion, complete 
or partial of citizens or otherwise. 

Art. 3 1 was amended by the addition of two new 
articles viz., 31 A and 3 IB. Art. 31 A makes no mention 
of compensation to be paid for acquisition of the estate; 
while Art. 3 1 B legalises all the Zamindari Abolition and Land 
Reform Acts passed by different States Legislatures notwith- 
standing any inconsistency in the provisions of any of the 
Arts, relating to the fundamental rights and notwithstanding 
any judgement or order of a Court, 

The second category of amendments related to certain 
matters of legislative procedure contained in Aits. 85^ 87, 
174, and 176. The original Art, 8^6 provided that Houses 
of Parliament shall be summoned to meet twice at least in 
every year and Art 174 waS' for State Legislatures. The 
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amendment omitted the requirement .. of meeting twice every 
year. The original Art. 87-. prescribed that the President 
shall address Parliament at the' commencement of every ses- 
sion and Art. 176 was for. the- Governor. The amendment 
added the words “the first session after each general elec- 
tion and at the commencement of the first session of each 
year.’" 

In the third category Arts. '341 and 542 were amended 
'merely : to the lacuna found in the original 

■^articles.,"' 

In the fourth category we have. Art. 372(a) ■which was 
■ amended in order to extend the period from 2 -to 3' years 
which empowered the President to make any adaption of 
laws within two years from the commencement of the 
Constitution. 

In the fifth category we have amendment of the Art, 376 
which provided that a Judge of a High Court shall not be 
disqualified for appointment as Chief Justice of a High Court 
merely because of the fact that he is not a citizen of India. 



THE CONSTITUTION (FIRST AMENDMENT) 

ACT, 1951 

An Act to arn-end the Cotislitiition of India, 

Be it enacted by Parliament as follows: — 

1. This Act may be called the Constitution (First Amend- 
ment) Act^ 1 9,5 1. 

Amendment of article . 1 5. 

2» To article 1 5 of the Constitution, the following clause shall 
.be added:— . , 

“(4) Nothing in this article or in clause (2) of article 
29 shall prevent the State from making any special provision 
for the advancement of any socially and educationally backward 
classes of citizens or for the Scheduled Castes and the Scheduled 
Tribes/^ 

Amendment of article 19 and validation of certain laws. 

3, (1) In article 19 of the Constitution, — 

(a) for clause (2), the following clause shall be substitut- 
ed, and the said clause shall be deemed always to have been 
enacted in the following form, namely:- — 

“(2) Nothing in sub-clause (a) of clause (1) shall affect 
the operation of any existing law, or prevent the State from 
making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said 
sub-clause in the interests of the security of the State, friendly 
relations with foreign States, public order, decency or morality, 
or in relation to contempt of court, defamation or incitement to 
.an'.: offence.*’:' ■■ 

(b) in clause (6), for the words beginning with the words 
“nothing in the said sub-clause’* and ending with the words 
'“occupation, trade or business”, the following shall be substi- 
tuted, namely: — ^ 

“nothing in the said sub-clause shall affect the operation 
■ of any existing law in so far as it relates to, or prevent the 
State from making any 'law relating to,-— (i) the professional 
or technical qualifications' necessary' for ''practising any: 
' profession or carrying on 'any occupation, trade or business, 
or (ii) the carrying on- by the State, o^r by a corporation 
o-wned or controlled ■ by ' the State, of any trade, business,: 
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industry or service, whether to the exclusion, complete or 
partial, of citizens or otherwise,” 

(2) No law in force in the territory of India immediately before 
the commencement of the Constitution which is consistent with the 
provisions of article 1 9 of the Constitution as amended by sub- 
section ( 1 ) of this section shall be deemed to be void, or ever to 
have become void, on the ground only that, being a law which takes 
away or bridges the right conferred by sub-clause (a) of clause (1) 
of the said article, its operation was not saved by clause (2) of that 
article as originally enacted. 

Explanation. — In this sub-section, the expression “law in force” 
has the same meaning as in clause ( 1 ) of article 1 3 of the 
Constitution. 

Insertion of new article 3 1 A. 

4. After article 31 of the Constitution, the following article 
shall be inserted, and shall be deemed always to have been inserted, 
namely: — 

“31 A. Saving of lam providing for acquisition of estates^ 
etc, — (1) Notwithstanding anything in the foregoing provisions 
of this Part, no law providing for the acquisition by the State 
of any estate or of any rights therein or for the extinguishment 
or modification of any such rights shall be deemed to be void on 
the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by, any provisions of this Part: 

Provided that where such law is a law made by the Legis- 
lature of a State, the provisions of this article shall not apply 
thereto unless such law, having been reserved for the considera* 
don of the President, has received his assent. 

(2) In this article, — (a) the expression “estate” shall, in 
relation to any local area, have the same meaning as that expres- 
sion or its local equivalent has in the existing law relating to land 
tenures in force in that area, and shall also include any jagh\. 
inam or muafi or other similar grant; (b) the expression “rights”, 
in relation to an estate, shall include any rights vesting in a 
proprietor, sub-proprietor, under proprietor, tenure-holder or 
other intermediary and any rights or privileges in respect of 
land revenue.” 

Insertion ■ of new article 3 IB. 

5. 'After article 31 A of the Constitution as inserted by sec** 
tion 4, the -following article shall be inserted, namely:— 

'3 IB. Validation of cerimn Acts and Regdaiions*^ 
Without prejudice to the generality of the provisions contained 
in article 31 A, none of the' Acts and Reguladons .specified in 
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the Ninth Schedule nor any of the provisions thereof shall be 
■ : '■ deemed to be ; voM, : or ever to have become , void, ■ ' on the ^ grounid ' 
' ^ such .Act* Regulation or provision is inconsistent ■ :wit^ or 
takes away or abridges any of the rights conferred by, any pro- 
visions of this Part, and notwithstanding any judgment, decree 
or order of any court or tribunal to the contrary, each of the said 
Acts and Regulations shall, subject to the power of any com- 
petent Legislature to repeal or amend it, continue in force/* 

■Ameii'dmeiit., of article . 85,;.. 

6« For article 85 of the Constitution, the following article shall 
be substituted, namely: — 

“85 Sessions of ParliamenU prorogation and dissolution^— 

( 1 ) The President shall from time to time summon each House 
of Parliament to meet at such time and place as he thinks fit, 
but six months shall not intervene between its last sitting in one 
session and the date appointed for its first sitting in the next 
session. 

(2) The President may from time to time — (a) prorogue the 
Houses or either House; (b) dissolve the House of the People/* 

Amendment of article 87. 

7* In article 87 of the Constitution,— 

(1) in clause (1), for the words “every session’ the words 
“the first session after each general election to the House of the 
People and at the commencement of the first session of each year” 
shall be substituted; 

(2) in clause (2), the words “and for the precedence of such 
discussion over other business of the House” shall be omitted. 

Amendment of article 174. 

8. For article 1 74 of the Constitution, the following article 
shall be substituted, namely:— 

“174. Sessions of the, State Legislature prorogation and 
dissolution, — (1) The Governor shall from time to time sum- 
mon the House or each House of the Legislature of the State 
to meet at such time and place as he thinks fit, but six months 
shall not intervene between its last sitting in one session and the 
date appointed for its first sitting in the next session. 

(2) The Governor may from time to time — (a) prorogue the 
House or either House; (b) dissolve the Legislative Assembly/’ 

Amendment of article 1 76. 

9. In article 1 76 of the Constitution, — 

(1) in clause (1), for the words “every session the words 



m2: 


CONSTITUTION OF INDIA 


-the. 'first session. after eacli general election to tfie '■■Legisktwe '.Assem 
and ;at:The'.,coniineiKemeB^^ of the '■■first session of eacIi; year”. shall be 
snbstitwted:'; 

•'■" ..■ (2)' in ^clause', (2),. the 'words ‘knd for. the precedence .of such 

discussion over other business of the House’ shall be omitted. 

Amendment of article 34L 

clause (1) of article 3:4! of the Constitiition, for . the 
mwd.s.. ”:niays ' after consid^ with the Governor 'or Raipramukl. 
ciiv.a..: State's” the' words ■ with respect to any State, .a.nd 'where 
it is a State specified in Part A or Part B of the First Schedule, 
after consultation with the Governor or Rajpramukh thereof:” shall 
be substituted. 

Amendment of article 342. 

11. in clause (1) of article ’342 of the Constitution, for the 
words ”may, after consultation with the Governor or Rajpramukh of 
a State,” the words ”may with respect to any State, and where it is 
a State specified in Part A or Part B of the First Schedule, after 
consultation with the Governor or Rajpramukh thereof,” shall be 
substituted. 

Amendment of article 372. 

12. In sub-clause (a) of clause (3) of article 372 of the 
Constitution, for the words ”two years” the words “three years” shall 
be substituted. 

Amendment of article 376. 

13. At the end of clause ( 1 ) of article 3 7 6 of the Consti- 
tution, the following shall be added, namely: — 

“Any such judge shall, notwithstanding that he is not a 
citizen of India, be eligible for appointment as Chief Justice of 
such High Court, or as Chief Justice or other Judge of any other 


THE:;CONSTITUTION ^"(SECOND AMENDMENT) 

ACT, 1952 


As a resell; of an increase in population, as disclosed by the 
1951 Census, it was felt that the provision in Art 81(l)(b) be 
changed to:-™-*‘For the purpose of sub^clause (a), the States shall be 
divided, grouped or formed into territorial constituencies and the num- 
ber oi members to be allotted to each such constituency shall be so 
determined as to ensure that there shall be not less than one member 
for every 750,000 of the population and not more than one member 
for every 500,000 of the population/’ The increase in population 
necessitated a change in the total number of members of the House 
of People, which according to Art, 81(1) (a) was to be not more 
than 500 members directly elected by the voters in the States. There- 
fore, the Constitution Second Amendment Act, 1952 was passed 
for the said purpose. 

1. This Act may be called the Constitution (Second Amend- 
ment) Act, 1952. 

Amendment of article 81. 

2, In sub-clause (b) of clause (1 ) of article 81 of the Consti- 
tution, the words and figures “not less than one member for every 
750,000 of the population and” shall be omitted. 


THE CONSTITUTION (THIRD AMENDMENT) 
ACT, 19S4 


The Constitution third Amendment Act, 1954 was passed be- 
cause the concurrent power conferred on the Union by Art. 369 in 
respect of certain commodities was for a temporary period ending 
with 25th January, 1955. It was, therefore, felt necessary that the 
Centre should continue to have its control over other States with res- 
pect to certain commodities in the interest of national economy. The 
Committee which was appointed to look into this question of the con- 
trol of the Government of India recommended that the said control 
be continued over the commodities specified in Art. 369 for an in- 
definite period in the interest of proper distribution and supply of 
the essential commodities and also in the interest of maintenance of 
the industries themselves. Hence Entry 33 of List III was amended 
so as to include the matters specified in the expiring Art. 369, The 
assent of the President was given to this Act on 22nd February, 
1955 from which date it became law. 

1 . This Act may be called the Constitution (Third Amend- 
ment) Act, 1954, 

Amendment of the Seventh Schedule. 

2. In the Seventh Schedule to the Constitution, for entry 33 
of List III, the following entry shall be substituted, namely: — 

“33. Trade and commerce in, and the production, supply and 
distribution of, — (a) the products of any industry where the control 
of such industry by the Union is declared by Parliament by law to 
be expedient in the public interest, and imported goods of the same 
kind as such products; (b) foodstuffs, including edible oilseeds and 
oils; (c) cattle fodder, including oilcakes and other concentrates; 

(d) raw cotton, whether ginned or unginned, and cotton seed; and 

(e) raw jute.’* 



TOE CONSTITUTiON (FOURTO AMENDMENT^ 

ACT, 19SS 


The Constitution Fourth Amendment Act had to be passed be- 
cause of the ambiguity in the meaning of Art 31(1) and (2), In 
several cases before the Supreme Court, the question with regard to 
the compensation for deprivation of property was discussed and it 
was held that clauses (1) and (2) of Art. 31 are not mutually ex- 
clusive in scope but must be read together. It was further held that 
any appropriation of property of a subject by any State without the 
consent of the owners should necessarily be compensated. In the 
leading case of Sholapur Spg, & Wvg. Co. it was held that the 
difference between restriction and deprivation is only one of degree 
and when the State tries to deprive the owner of a subsisting right of 
ownership, however small and negligent that deprivation may be or 
however significant in the national interest such a deprivation may be, 
it must be held to be a case of deprivation under Art 31. There- 
fore, compensation must be paid in all cases of deprivation in any 
manner whatsoever. In the Sholapur MiWs Case, the Union Govern- 
ment passed an Ordinance taking over the properties and effects of 
the Mills and passed it into the hands of certain persons nominated 
by the Union Government, but who were not members of the Mills^ 
The Central Government by virtue of this Ordinance became vested 
with control and management of the company through the nominated 
directors. It was held that it was deprivation of property within the 
meaning of clause 1 of Art. 31 without payment of compensation as 
was required under clause (2) and hence the Ordinance was void. 
The Court in coming to this conclusion referred to the four limitations 
as laid down in Art. 31, with regard to the deprivation of property 
of the citizens by any State. These limitations are: — 

(1) No person can be deprived of his property by an order of 
the Executive. Hence Legislative sanction must be obtained for the 
exercise of this power; 

(2) The deprivation of property must be for a public purpose; 

(3) Compensation must be paid for any property compulsorily 
acquired or requisitioned by the State; and 

(4) Any abridgement of the possession which is substantial 
to the ownership of properly can be construed as deprivation of pro» 
perty within the meaning of Art. '31. 
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The Supreme Court further -ruled that, .the manner or method 
which the property is requisitioned is irreleYant to the interpretation 
of Art. 3 1 . f'o meet with all these .diftlculties, the Constitution 
FVjurth 'Ameiidmeiit Act was passed by which the practical ^ difficulties 
in putting through some of the welfare schemes could be over-come. 

1. This Act rnay be called the Constitution (Fourth Amend- 
ment),,,, Act, ' 1,955. 

Amendment of article 31. 

2. In article 31 of the Constitution, for clause (2). the fob 
lowing clauses shall be substituted, namely:— 

“(2) No property shall be compulsorily acquire^d or 
requisitioned save for a public purpose and save by authority 
of a law which provides for compensation for the property so 
acquired or requisitioned and either fixes the amount of the com- 
pensation or specifies the principles on which, and the manner in 
which, the compensation is to be determined and given; and no 
such law shall be called in question in any court on the ground 
that the compensation provided by that law is not adequate. 

(2A) Where a law does not provide for the transfer of 
the ownership or right to possession of any property to the State 
or to a corporation owned or controlled by the State, it shall not 
be deemed to provide for the compulsory acquisition or requisi- 
tioning of property, notwithstanding that it deprives any person 
of his property.” 

Amendment of article 31 A. 

3. In article 31 A of the Constitution, — (a) for clause (I), 
the following clause shall be, and shall be deemed always to 
have been, substituted, namely: — 

“(1) Notwithstanding anything contained in article 13, no 
law providing for — (a) the acquisition by the State of any 
estate or of any rights therein or the extinguishment or modifica- 
tion of any such rights, or (b) the taking over of the manage- 
ment of any property by the State for a limited period either in 
the public interest or in order to secure the proper management 
of the property^ or (c) the amalgamation of two or more cor- 
porations either in the public interest or in order to secure the 
proper management of any of the corporations, or (d) the 
extinguishment or modification of any rights of managing agents, 
secretaries and treasurers, . managing directors, directors or 
managers of corporations, or of any voting rights of shareholders 
thereof, or (e) the extinguishment or modification of any 
rights accruing by virtue of any-' agreement, lease or licence for 
the purpose of searching for,: or winning,' 'any mineral or mineral. 
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oil, or tlie ' preroatiir^' termination or cantellation of / any,, , sncfi:, 

^ agreement^ lease or' licence, ■ 
shall be deemed to be void'on the ground that. it::is, 
with, or lakes away or abridges any of the rights conferred by 
article 14, article 19 or article 31: 

Provided that where such law is a law made by the Legis- 
lature of a State, the provisions of this article shall not apply 
thereto unless such law, having been reserved for the considera- 
lioB of the President, has'; received his,, assent* j'' and ^ 

(b) in clause (2),— (i) in sub-clause (a) after the word 
“grant*', the words “and in the States of Madras and Travaiv 
core-Cochin, any janmam right’* shall he, and shall be deemed 
always to have been, inserted ; and (ii) in sub-clause (b), 
after the word “tenure, holder”, the wwds undeMahaC 

shall be-and shall be deemed always to have been, inserted. 

Subslitulion of new article for article 305. 

4. For article 305 of the Constitution, the following article 
shall be substituted, namely: — 

Saving laws existing and laws providing for State monopolies. 

“305. Nothing in articles 301 and 303 shall affect the 
provisions of any existing law except in so far as the President 
may by order otherwise direct; and nothing in article 301 shall 
affect the operation of any law made before the commencement 
of the Constitution (Fourth Amendment) Act, 1955, in so far 
as it relates to, or prevent Parliament or the Legislature of a 
State from making any law relating to, any such matter as is 
referred to in sub-clause (ii) of clause (6) of article 19.” 


THE .(FIFTH AMENDMEIfr) 

ACT, 1955 


The Fifth Amendment Act was passed in order to fill in the 
lacuna that no time limit was fixed for the States to submit their 
opinion with regard to any amendment referred to them in which they 
were vitally concerned. In order that the States’ Reorganisation Act 
may be passed without any delay or difficulty. Art* 3 as it stood was 
amended as follows:— 

“Provided that no Bill for the purpose shall be introduced in 
either House of Parliament except on the recommendation of the 
President and unless, where the proposal contained in the Bill affects 
the area, boundaries or name of any of the States the Bill has been 
referred by the President to the Legislature of that State for express- 
ing its views thereon within such period as may be specified in the 
reference or within such further period as the President may allow 
and the period so specified or allowed has expired.” 

1. This Act may be called the Constitution (Fifth Amend- 
ment) Act, 1955. 

Amendment of article 3, 

2. In article 3 of the Constitution, for the proviso, the follow- 
ing proviso shall be substituted, namely: — 

“Provided that no Bill for the purpose shall be introduced 
in either House of Parliament except on the recommendation of 
the President and unless, where the proposal contained in the 
Bill affects the area, boundaries or name of any of the States 
specified in Part A or Part B of the First Schedule, the Bill 
has been referred by the President to the Legislature of that State 
for expressing its views thereon within such period as may be 
specified in the reference or within such further period as the 
President may allow and the period so specified or allowed has 
expired.’* 



THE CONSTITUTION (SIXTH AMENDMENT) 

■ACT,. 1956 

The Sixth Amendment Act was necessitated for placing taxes 
on inter-State sales and purchases within the exclusive power of the 
Union. It was felt that Parliament should have exclusive power to 
formulate by law principles for determining when a sale or purchase 
of goods takes place in ^he course of inter-State trade or commerce. 
The Art. 286(1) created a great deal of legal controversy on this 
issue and it was difficult to decide when a sale or purchase of goods 
which takes place outside a State or in the course of import of the 
goods into the territory of India or in the course of export of the 
goods out of the territory of India, what interpretation should be 
given to this particular Art. 286(1). In order to meet with this 
difficulty, the Explanation to Art. 286(1) had to be amended and 
further minor changes were also necessitated by settling conflicts bet-* 
ween the different States with regard to inter-State trade, commerce 
and taxation. 

1. This Act may be called the Constitution (Sixth Amend- 
ment) Act, 1956 (passed on 11th Sept, 1956). 

Amendment of the Seventh Schedule. 

2. In the Seventh Schedule to the Constitution, — 

(a) m the Union List, after entry 92, the following entry 
shall be inserted, namely: — - ' . 

"*92A. Taxes on the sale or purchase of goods other 
than newspapers, where such sale or purchase takes place 
in the course of inter-State trade or commerce”; and 

(b) in the State List, for entry 54, the following entry 
shall be substituted, namely: — 

“54. Taxes on the sale or purchase of goods other 
than newspapers, subject to the provisions of entry 92 A of 

Amendment of article 269. 

3. In article 269 of the Constitution, — 

(a) in clause (1)# after sub-clause (f), the following sub- 
clause shall be inserted, namely:~*:: 

‘^(g) taxes OB. 'the sale or purchase of goods other' 
than newspapers, where:,. such sale or purchase takes place 
in the, course, of inter-State trade or 'commerce**; and 
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(b) after clause (2), the following clause shall be ^ 
ed, namely: — 

‘*(3) Parliament may by law formulate principles for 
when: a sale or purchase of goods, lakes place 'in 
the course of inter-State trade or commerce/’ 

Amendment of article 286. 

4, In article 286 of the Constitution,— 

(a) in clause (1), the Explanation shall be omitted; and 

(b) for clauses (2) and (3), the following clauses shall 
be substituted, namely: — 

“(2) Parliament may by law formulate principles for 
determining when a sale or purchase of goods takes place 
in any of the ways mentioned in clause ( 1 ) ; 

(3) any law of a State shall, in so far as it imposes, 
or authorises the imposition of, a tax on the sale or purchase 
of goods declared by Parliament by law to be of special 
importance in inter-State trade or commerce, be subject to 
such restrictions and conditions in regard to the system of 
levy, rates aiid other incidents of the tax as Parliament may 
by law specify/* 



THE CONSTITUTION (SEVENTH AMENDMENT) 

ACT, 1956 


The ConstiUition Sevent Amendment Act, 1956, is perhaps the 
most important amendment so far introduced because by this Amend- 
ment very far reaching changes have been made. The amendment 
has sought to bring uniformity in general in the constituent units 
making-up the Indian Union., It re-draws the political map of India, 
thereby substantially changing the geographical boundaries of some 
of the States existing before 1st November, 1956. The far- 
reaching changes introduced by the Seventh Amendment have been 
discussed in Chapter IX above. 


tHE COlNSTITUtlON (SEVENTH AMENDMENT) 
ACT, 19S6 

An Act fnr^iier to amend the Constitution of India. 

Be it enacted by Parliament in the Seventh Year of the Republic 
of India as follows:- — 

Short title aii<l commencement, 

■ ; 1. may be called the Constitution (Seventh 

Amendment) Act, 1956. 

(2) It shall come into force on the 1st day of November* 
1956. 

Amendment of article I and First Schedule. 

2* (1) In article I of the Constitution, — (a) for clause (2), 

the following clause shall be substituted, namely: — ‘*(2) The States 
and the territories thereof shall be as specified in the First Schedule’* ; 
and (b) in clause (3), for sub-clause (b), the following sub-clause 
shall be substituted, namely; — “(b) the Union territories specified in 
the First Schedule; and’*. 

(2) For the First Schedule to the Constitution as amended by 
the States Reorganisation Act, 1956, and the Bihar and West Ben- 
gal (Transfer of Ferritories) Act, 1956, the following Schedule 
shall be substituted, namely: — 

Allocation of seats, in the Council of States 
To each State or Union territory specified in the first column of 
the following table, there shall be allotted the number of seats specified 
in the second column thereof opposite to that State or that Union 
territory, as the case may be. ’ 


TABLE 


L 

Andhra Pradesh . 

18 

10. 

Punjab , , 

11 

2. 

Assam 

7 

11. 

Rajasthan 

10 

3. 

Bihar 

22 

12 . 

Uttar Pradesh 

34 

4. 

Bombay 

27 

13. 

West Bengal 

16 

5. 

Kerala 

9 

14. 

Jammu and Kashmir 

4 

6. 

Madhya Pradesh 

16 

15. 

Delhi 

3 

7. 

Madras 

17 

16. 

Himachal Pradesh 

2 

8 . 

Mysore ' 

12 

17. 

Manipur 

1 

9. 

Orissa 

10 

18. 

Tripura 

1 


TOTAL 220. 
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Sakststu^on of new articles for articles 81 and 82. 

4. For articles ^81 and 82 of the Constitutions the following 
ai tides shall be substituted, namely:— 

Composition of ■ tile House of the People, 

”8L (1) Subject CO the provisions of article 331, the 

House of the People shall consist of — (a) not more than five 
iiimdred members chosen by direct election from territorial consli-* 
tiiencies in the Slates, and (b) not more than twenty members to 
rcpresciil the Union Icrrilories, chosen in such manner as Parlia- 
ment may by law provide. 

(2) For the purposes of sub-clause (a) of clause (1), — 

(a) there shall be allotted to each State a number of seats in 
the House of the People in such manner that the ratio between 
that number and the population of the State is, so far as practic- 
able, the same for all States; and (b) each State shall be divided 
into terrilorial constituencies in such manner that the ratio bet- 
ween the populalion of each constituency and the number of seats 
allotted lo it is, so far as practicable, the same throughout the 
State, . ; 

(3) In this article, the expression “p<^P’'-dation” means the 
prjpulaiion as ascertained at the last preceding census of which 

the relevant figures have been published, 

• ReadjiisimeiU after each census. ■ ■ 

82. Upon the completion of each census, the allocation of 
seals in the House of llie People to the States and the division 
of each Stale into territorial constituencies shall be readjusted by 
such authority and in such manner as Parliament may by lav/ 
determine: 

Provided that such readjustment shall not affect represenia- 
lion in the House of the People until the dissolution of the then 
existing Housed* 

AmencIoMnil of atlicle 131 

S« In article 131 of the Comtiliilion, for the proviso, the 
follomiiig proviso shall be substituted, namely; — 

'‘Provided that the said jurisdiction shall not extend to a 
dispute arising out of any .treaty, agreement, covenant, engage- 
ment, sanaJ or other similar, dn'stmment: which, having been 
entered iiilo or executed before' the commencement of this Consti- 
lulion, continues in operation .after -'such commencement, or which 
provides that the said jurisdiedon’ shall not extend to such a 
dispute.'*’ ' ’ 

C.l-m ^ /'V'.v . 
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..Amendment . ojF...arlicle .153, 

6. To article 153 of tlie Constitution, the following proviso 
shall be added, namely:— 

‘Provided that nothing -in this article shali prevent the ap- 
pointment of the same person as Governor for two or more 

■■■ 

Amendment of article |5B 

7. In article 1 58 of the Constitution, after clause (3), the 

following clause shall be inserted, namely:— ^ ^ 

“(3A) Where the same person is appointed as Governor 
of two or more States, the emoluments and allowances payable 
to the Governor shall be allocated among the States in such pro- 
portion as the President may by order determine.** 

Amendment of article 168. 

8. (!) In clause ( 1 ) of article 1 68 of the Constitution, in 
sub-clause (a), after the word “Madras**, the word “Mysore** 
shall be inserted. 

(2) In the said sub-clause, as from such date as the President 
may, by public notification appoint, after the word “Bombay**, the 
words “Madhya Pradesh*’ shall be inserted. 

Substitution of new article for article 170. 

9. For article 170 of the Constitution, the following article 
shall be substituted, namely: — 

Composition of the Legislative Assemblies. 

“170 (1) Subject to the provisions of article 333, the 
Legislative Assembly of each State shall consist of not more than 
five hundred, and not less than sixty, members chosen by direct 
election from territorial constituencies in the State. 

(2) For the purposes of clause (1), each State shall be 
divided into territorial constituencies in such manner that the 
ratio between the population of each constituency and the num- 
ber of seats allotted td it shall, so far as practicable, be the same 
throughout the State. 

Explanation * — In this clause, the expression “population** 
means the population as ascertained at the last preceding census 
of which the relevant figures have been published, 

(3) Upon the completion of each census, the total number 
of seats in the Legislative Assembly of each State and the divi- 
sion of each State into territorial constituencies shall be readjusted 
by such authority and in such manner as Parliament may by law 

Provided that such readjustment shall not affect representa- 
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tioii 01 the Legislative Assembly ' until the,' dissolution .'O^ 
existing Assembly*’^ 

Ameudmenl of arlkle 171. 

, : 10'* , In clause . ( f' ) of ; article ■! 7 1 of the Constitutloiij lor'Ahe 
word . ‘‘one- fourth*’, ■ .the ' word “one-third** shall . be substituted; .■ 

Amandment' of article 216, .. 

11* III article 216 of the Constitution, the proviso shall be 
omitted. 

Amcndiiaent', of article 217..'. 

12. In article 2 I 7 of the Constitution, in clause (1), for the 
words “shall hold office until he attains the age of sixty years”, the 
following words and figures shall be substituted, namely: — 

“shall hold office, in the case of an additional or acting 
Judge, as provided in article 2.24, and in any other case, until 
he attains the age of sixty years.” 

Substitution of new article for article 220. 

13. For article 220 of the Constitution, the following article 
shall be substituted, namely: — ■ 

Restriction on practice after being a permanent Judge. 

“220. No person who, after the commencement of this 
Constitution, has held office as a permanent Judge of a High 
Court shall plead or act in any court or before any authority in 
India except the Supreme Court and the other Fligh Courts. 

Explanation , — In this article, the expression “High Court** 
does not include a High Court for a State specified in Part B 
of the First Schedule as it existed before the commencement of 
the Constitution (Seventh Amendment) Act^ 1956.*’ 

Amendment of article 222. 

14. In article 222 of the Constitution, — (a) in clause (I), 
the words “within the territory of India” shall be omitted; and 
(b) clause (2) shall be omitted. 

Substitution of new article for article 224 

15. For article 224 of the Constitution, the following article 
shall be substituted, namely:— 

Appointment of additional and acting Judges. 

“224 (1) If by reason of any temporary increase in the 
business of a High Court or by< reason of arrears of work therein, 
it appears to the President that the number of the Judges of that 
Court should be for the time being increased^ the President may 
appoint duly qualified persons to be additional Judges of the 
Court for such) period not exceeding two years as he may specify. 
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Judge: .of ■a High. Court other than the 
Chief Justice is by reason ".of ■ absence ' or for any other reason 
uiiable.^ to -duties of' his office or is appointed to act 

.' ..temporarily as Chief Justice, the President may appoint a duly 
.^qualilied. person to act 'as a Judge of , that Court until'- the,. perma'- 
' neiit Judge lias restimed his duties. ' 

: " ■ (3) No person appointed as an additional or acting '-Judge ' 
of a High Court shall hold office :'af ter . .attaining 'the age of-skly 
. years.’’ ' 

Substitution of new articles for articles 250, 231 and 232. 

16, For articles 230? 231 and 232 of the Conslitution, the 
following articles shall be substituted, namely: — 

Extension, of jurisdiction of High Courts to Union territories. 

“230 (I) Parliament may by law extend the jurisdiction 
of a High Court, to, or exclude the jurisdiction of a Fligh Court 
from, any Union territory. 

(2) Where the High Court of a State exercises jurisdic- 
tion in relation to a Union territory, — (a) nothing in this Consti- 
tution shall be construed as empowering the Legislature of the 
State to increase, restrict or abolish that jurisdiction; and (b) the 
reference in article 227 to the Governor shalb in relation to any 
rules, forms or tables for subordinate courts in that territory, be 
construed as a reference to the President. 

Establishment of a common High Court for two or more States. 

231. ( 1 ) Notwithstanding anything contained in the 

preceding provisions of this Chapter, Parliament may by, law 
establish a common High Court for two or more States or for 
two or more States and a Union territory. 

(2) In relation to any such High Court, — (a) the refer- 
ence in article 2 1 7 to the Governor of the State shall be cons- 
trued as a reference to the Governors of all the States in relation 
to which the High Court exercises jurisdiction; (b) the reference 
in article 227 to the Governor shall, in relation to any rules, 
forms or tables for subordinate courts be construed as a reference 
to the Governor of the State in which the subordinate courts are 
situate; and (c) the references in articles 219 and 229 to the 
State shall be construed as a reference to the Stale in which the 
High Court has its principal seat: 

Provided that if such principal seat is in a Union territory, 
the references in articles ■21 9 and 229 to 'the Governor. Public 
Service Commission, Legislature and Consolidated Fund of the 
State shall be construed r^pectJvely as references to the Presi-: 
dent. Union Pubfic Service Commission, Parliament and Con- 
solidated Fund of India/'^: ■ 
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Amendment of Part VIIL ' 

17* 111 Part Vn I of the Constitution, — (a) for the heading 

‘ITIE STATES IN PART C OF THE FIRST' SCHEDULE’’, ^ ^ 
the heading. T.^THE' UNION' TERRITORIES’’ . shall .be;,; 
tilted; and '.(b) for articles' 239 ■, and 240v the, followiiigvarlieles.'.shaE 
be, substituted, namely: — , 

Administralion of' Union territories.;," 

239. (1) Save as otherwise provided by Parliament by 
law, every Union teiTitory shall be administered by the Presi- 
dent acting to such extent as he thinks fit, through an adminis- 
trator to be appointed by him with such designation as he may 
specify. 

(2) Notwithstanding anything contained in Part VI, the 
President may appoint the Governor of a State as the adminis- 
trator of an adjoining Union territory, and where a Governor 
is so appointed, he shall exercise his functions as such adminis- 
trator independently of his Council of Ministers. 

Power of President to make regulations . for certain Union territories, 

240. ( I ) The President may make regulations for the 
peace, progress and good government of the Union territory of — 
(a) the Andaman and Nicobar Islands; (b) the Laccadive, 
Minicoy and Amindivi Islands. 

(2) Any regulation so made may repeal or amend any 
Act made by Parliament or any existing law which is for the 
time being applicable to the Union territory and, when promul- 
gated by the President, shall have the same force and effect as 
an Act of Parliament which applies to that territory.” 

Insertion of new article 258A. 

1S« After article 258 of the Constitution, the following article 
shall be inserted, namely: — 

Power of the States to entrust functions to the Union. 

‘‘2 5 8 A. Notwithstanding anything in this Constitution, 
the Governor of a State may, with the consent of the Government 
of India, entrust either conditionally or unconditionally to that 
Government or to its officers functions in relation to any matter 
to which the executive power of the State extends.” 

Insertion of new article 290A. 

19. After article 290 of the Constitution, the following article 
shall be inserted, namely:—/' 

Annual payment to certain Devaswom Funds. 

**290. A sum of iprty-six lakhs and fifty thousand rupees 
shall be charged on, and paid; put of, the Consolidated Fund of 
the State of Kerala;. 'every year , to , the ^ Travancore Devaswom 
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Fund; and a sum of thirteen lakhs and fifty thousand rupees 
shall be charged on, and paid out of, the Consolidated Fund 
of the State of Madras every year to the 'Devas'svom Fund esta- 
blished in that State for the maintenance of Hindu temples and 
shrines in the territories transferred to that State on the 1st day 
of November, 1956, from the State of Travancore-Cochin.” 

Substitution of new article for article 298. 

20. For article 298 of the Constitution, the following article 

shall be substituted, namely: — - 

Power to carry on trade, etc. 

*‘298. The executive power of the Union and of each 
State shall extend to the carrying on of any trade or business 
and to the acquisition, holding and disposal of property and the 
making of contracts for any purpose: 

Provided that — (a) the said executive power of the Union 
shall, in so far as such trade or business or such purpose is not 
one with respect to which Parliament may make laws, be subject 
in each State to legislation by the State; and (b) the said exe- 
cutive power of each State shall, in so far as such trade or busi- 
ness or such purpose is not one with respect to which the State 
Legislature may make laws, be subject to legislation by Parlia- 
ment.” 

Insertion of new articles 350A and 350B. 

21. After article '350 of the Constitution, the following articles 

shall be inserted, namely: — 

Facilities for instruction in mother- tongue at primary stage. 

“350A. It shall be the endeavour of every State and of 
every local authority within the State to provide adequate faci- 
lities for instruction in the mother-tongue at the primary stage of 
education to children belonging to linguistic minority groups; and 
the President may issue such directions to any State as he con- 
sider necessary or proper for securing the provision of such faci- 
lities. 

Special Officer for linguistic minorities, 

350B. (1) There shall be a Special Officer for linguistic 

minorities to be appointed by the President. 

(2) It shall be the duty of the Special Officer to investi- 
gate all matters relating to the safeguards provided for linguistic 
minorities under this Constitution and report to the President upon 
those matters at such intervals as the President may direct, and 
the President shall cause all such reports to be laid before each 
House of Parliament, and sent to the Governments of the States 
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22, For article 371 of the Constitution, the following article 
shall be substituted, 'namely:— 

Special provision with respect to the States of Andhra Pradesh, Punjab and 
■Bombay. ■ ■ 

‘*371. (1) Notwithstanding anything in this Constitution, 

the President may, by order made with respect to the State of 
Andhra Pradesh or Punjab, provide for the constitution and 
functions of regional committees of the Legislative Assembly of 
the State, for the modifications to be made in the rules of busi- 
ness of the Government and in the rules of procedure of the 
Legislative Assembly of the State and for any special responsi- 
bility of the Governor in order to secure the proper functioning 
of the regional committees. 

( 2 ) Notwithstanding anything in this Constitution, the 
President may by order made with respect to the State of Bom- 
bay, provide for any special responsibility of the Governor for — 
(a) the establishment of separate development boards for 
Vidarbha, Marathwada, the rest of Maharashtra, Saurashtra, 
Kutch and the rest of Gujarat with the provision that a report 
on the working of each of these boards will bei placed each year 
before the State Legislative Assembly; (b) the equitable alloca- 
tion of funds for developmental expenditure over the said areas, 
subject to the requirements of the State as a whole; and (c) an 
equitable arrangement providing adequate facilities for technical 
education and vocational training, and adequate opportunities 
for employment in services under the control of the State Govern- 
ment, in respect of all the said areas, subject to the requirements 
of the State as a whole.** 

Insertion of new article 372A. 

23. After article 372 of the Constitution, the following article 
shall be inserted, namely: — 

Power of* the President to adapt laws. 

“3 7 2 A. (1) For the purposes of bringing the provisions 
of any law in force in India or in any part thereof, immediately 
before the commencement of the Constitution (Seventh Amend- 
ment) Act, 1956, into accord with the provisions of this Consti- 
tution as amended by that Act, the President may by order 
made before the 1st day of November, 1957, make such adap- 
tations and modifications of the law, whether by way of repeal 
or amendment, as may be necessary or expedient, and provide 
that the law shall, as from such date as may be specified in the 
order, have elTect subject to the adaptations and modifications so 
made, and any such adaptation or modification shall not be 
questioned in any court of law. 

(2) Nothing in clause (1) shall be deemed to prevent a 
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competent legislature or other competent authority from repealing 
or amending any law adapted or modified by the President under 
the said clause.” 

Insertion of new article 378A. 

24. After article 378 of the Consiitutioiu the following article 
shall be inserted^ namely: — 

Special provision as to duration of Andhra Pradesh Legislative Asseml>i 3 '. 

“3 78 A. Notwithstanding anything contained in article 
172, the Legislative Assembly of the State of Andhra Pradesh 
as constituted under the provisions of sections 28 and 29 of the 
States Reorganisation Act, 1956, shall, unless sooner dissolved, 
continue for a period of five years from the date referred to in 
the said section 29 and no longer and the expiration of the said 
period shall operate as a dissolution of that Legislative As- 
sembly.” 

Amendment of Second Schedule. 

25. In the Second Schedule to the Constitution, — (a) in the 
heading of Part D, the words and letter “in States in Part A of the 
First Schedule” shall be omitted; (b) in sub-paragraph (1) of para- 
graph 9, for the words “shall be reduced by the amount of that pen- 
sion”, the following shall be substituted, namely: — 

“shall be reduced — (a) by the amount of that pension, and 
(b) if lie has, before such appointment, received in lieu of a 
portion of the pension due to him in respect of such previous 
service the commuted value thereof, by the amount of that por- 
tion of the pension, and (c) if he has, before such appointment, 
received a retirement gratuity in respect of such previous service, 
by the pension equivalent of that gratuity”; and 
(c) in paragraph 10— 

(i) for sub-paragraph (1)^ the following sub-paragraph 
shall be substituted, namely : — 

“(1) There shall be paid to the Judges of High 
Courts, in respect of time spent on actual service, salary 
in the following rates per mensem, that is to say, — 

The Chief Justice . . 4,000 rupees. 

Any other Judge . . 3,500 rupees. 

Provided that if a Judge of a High Court at the time of 
his appointment is in receipt of a pension (other than a disability 
or wound pension) in respect of any previous service under the 
Government of India or any of its predecessor Governments or 
under the Government of a State or any of its predecessor 
Governments, his salary in respect of service in the High Court 
shall be reduced — (a) by ^the amount of that pension, and 
(b)^ if he has, before such appointment, received in lieu of a 
portion, of the pension due to' him, '"m respect of such previous ser- 
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vice the commuted value thereof, by the amount of that portion 
of the pension, and (c) if he has^ before such appointment, 
received a retirement gratuity in respect of such previous service, 

; by the peiision equivalent . of that gratuity’' and 

(ii) for sub-paragraphs (3) and (4) ; the following sub- 
paragraph shall be substituted, namely: — 

*‘(3) Any person who, immediately before the commence- 
ment of the Constitution (Seventh Amendment) Act, 1956, was 
holding office as the Chief Justice of the High Cout of a State 
specified in Part B of the First Schedule and has on such com- 
mencement become the Chief justice of the High Court of a 
State specified in the said Schedule as amended by the said Act, 
shall, if he was immediately before such commencement drawling 
any amount as allowance in addition to his salary, be entitled to 
receive in respect of time spent on actual service as such Chief 
Justice, the same amount as allowance in addition to the salary 
specified in sub-paragraph (1) of this paragraph,” 

Modificaiion of entries in the Lists relating to acquisition and 
requisitioning of property. 

26. !n the Seventh Schedule to the Constitution, entry 33 of 
the Union List and entry 36 of the State List shall be omitted and 
for entry 42 of the Concurrent List, the followniig entry shall be 
substituted, namely:— 

“42. Acquisition and requisitioning of property.” 

Amendment of certain provisiono relating to ancient and historical 
monuments, etc. 

27. In each of tlie follov™g provisions of the Constitution, 
namely: — (i) entry 67 of the Union List, (ii) entry 12 of the State 
List, (iii) entry 40 of the Concurrent List, and (iv) article 49, for 
the words “declared by Parliament by law”, the words “declared 
by or under law made by Parliament” shall be substituted. 
Amendment of entry 24 of State List. 

2S. Ill the Seventh Schedule to the Constitution, in entry 24 
of the State List, for the v/ord and figures “entry 52”‘, the words and 
figures “entries 7 and 52” shall be substituted. 

Consequential and minor amendments and repeals and savings. 

29 . ( 1 ) The consequential and minor amendments and repeals 

directed in the Schedule shall be made in the Constitution and in the 
Constitution (Removal of Difficulties) Order, No. VIII, made under 
article 392 of the Constitution. ■ ; 

(2) Notwithstanding, the 'repeal of article 243 of, the Consti- 
tution by the said Schedule, all regulations made by the President 
under that article and in.forc^'.;ittiiH'ediate]y before the commencement 
of this Act shall continue in force until altered or repealed or amended 
by a competent Legislature;, or '.other 'competent authonly. 



THE SCHEDULE 
(See sectioE 29) 

Consequential and Minor Amendments and 
Repeals in the Constitution 

Article 3. — In the proviso, omit “specified in Part A or Part B 
of the First Schedule*". 

Article 16. — In clause (3) for “under any State specified in the 
First Schedule or any local or other authority within its territory, any 
requirement as to residence within that State” substitute — 

“under the Government of, or any local or other authority 

within, a State or Union territory, any requirement as to resi- 
dence within that State or Union territory**. 

Article 31 A. — In sub-clause (a) of clause (2), for “Travan- 
core-Cochin” substitute “Kerala”. 

Article 58. — In the Explanation^ omit “or Rajprarnukh or 
Uparajpramukh”. 

Article 66. — In the Explanation^ omit “or Rajprarnukh or 
Uparajpramukh**. 

Article 72. — In clause (3), omit “or Rajprarnukh**. 

Article 73.— In the proviso to clause (1), omit “specified in 
Part A or Part B of the First Schediiie’*, 

Article 101. — In clause (2), omit “specified in Part A or 
Part B of the First Schedule”, and for “such a State’* substitute 
“a State”. 

Article 112. — In sub-clause (d) (iii) of clause (3), for “a 
Province corresponding to a State specified in Part A of the First 
Schedule**, substitute “a Governors Province of the Dominion of 

Article 143. — In clause (2), omit **clause (i) of” and for 
“said clause” substitute “said proviso”. 

Article 151. — In clause (2), omit “or Rajprarnukh”. 

Part VL~ln the heading, omit “IN PART A OF THE 

FIRST SCHEDULE”. 

Article 152. — For “means a State specified in Part A of the, 
First Schedule’ substitute “does not include the State of Jammu and 
Kashmir”, ' -- ^ ^ 
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Article 214.— Omit “(!)’’ and clauses (2) and (3), 

Article 217, — In siib“c!ause (b) of clause (2), “in any 
Stale specified in the First Schedule'’, 

Article 219.— Omit “in a State*’. 

Article 229. — In the proviso to clause (1) and in the proviso 
to clause (2), omit “in which the High Court has its principal seat*’. 
Omit Part VJL 

Article 241. — (a) In clause (1), for “State; specified io Part C 
of the First Schedule”, substitute “Union territory”, and for “such 
State”, substitute “such territory”. 

(b) For clauses (3) and (4), substitute— 

“(3) Subject to the provisions of this Constitution and to 
the provisions of any law of the appropriate Legislature made 
by virtue of powers conferred on that Legislature by or under 
this Constitution, every High Court exercising jurisdiction im- 
mediately before the commencement of the Constitution (Seventh 
Amendment) Act, 1956, in relation to any Union territory shall 
continue to exercise such jurisdiction in relation to that territory 
after such commencement. 

(4) Nothing in this article derogates from the power of 
Parliament to extend or exclude the jurisdiction of a High Court 
for a State to. or from, any Union temtory or part thereof.” 
Omit article 242. 

Omit Part IX, 

Article 244, — Omit “specified in Part A or Part B of the First 
Schedule”. 

Article 246.— In clauses (^2) and (3), omit “specified in Part 
A or Part B of the First Schedule” and in clause (4), for “in Part 
A or Part B of the First Schedule” substitute “in a State”. 

Article 254. — In clause (2), omit “specified in Part A or 
Part B of the First Schedule”. 

Article 255. — Omit “specified in Part A or Part B of the First 
Schedule”. 

Omit article 259. 

Article 264.— For article 264, substitute — 

Interpretation. 

“264. In this Part, ‘Finance Commission* means a 
Finance Commission constituted under article 280**. 

Article 267, — In clause (2), omit “or Rajpramuhh**. 

Article 268. — In clause (1)^ for “State specified in Part C of 
the First Schedule” substitute “Umon territory’*. 
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Arlicle 269. — In clause '(2), for “States specified m Part C of 
the First Schedule*' substitute “Union territories’*. 

' ■ ArMe' 270:--^ clauses-,, (2) 'and ' (3), for “Slates ^specified, in 
Pait ';G ,,. of:'& First ■ Schedule” substitute “Uiiion- teriife 

Article 280. — In clause (3), omit sub-clause (c)' and redeH 
sub-clause (d) as sub-clause (c). 

Article 283. — In clause (2), omit “or Rajpramukh”. 

Article 291, — Omit “(1)” and clause (2). 

Article 299. — In clause ( 1 ), omit “or the Rajpramiikh”, and 
in clause (2), omit “nor the Rajpraimikh”. 

Article 304. — In clause (a), after “other Stales’*, insert “or 
the Union territories”. 

Omii article 306. 

Article 308. — For “means a State specified in Part A or Part 
B of the First Schedule”, substitute “does not include the State of 
Jammu and Kashmir”. 

Article 309.— Omit “or Rajpramukh”. 

Article 310. — In clause (1)^, omit “or, as the case may be, the 
Rajpramukh”, and in clause (2), omit “or Rajpramukh” and “or 
the Rajpramukh”. 

Article 31 f. — In clause (2), omit “or Rajpramukh”. 

Article 315. — In clause (4), omit “or Rajpramukh”. 

Article 316. — In clauses ( 1 ) and (2), omit “or Rajpramukh”. 

Article 317. — In clause (2), omit “or Rajpramukh”. 

Article 318. — Omit “or Rajpramukh”. 

Article 320. — 111 clause (3), omit “or Rajpramukh” and “or 
Rajpramukh, as the case may be”, and in clause (5), omit “or 
Rajpramukh”. 

^ Article 323. — In clause ' (2), omit “or Rajpramukh” and “or 
Rajpramukh, as the case may be”. 

Article 324. — In clause (6), omit “or Rajpramukh”. 

Article 330. — In clause (2), after “State” wherever it occurs, 
insert “or Union territory”. 

Article 332. — In clause '('0?, “specified in Pari A or Part, 
B of the First Schedule”.-,’ , - , 

Article 337.— Omit ''specifiedVin Part A or Part B of the First 
: : 'Schedule-^ ^ 
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Ariicle 339. — In ■ clause (1 )■,■ omiV “specified^ m Part A and 
Part B of the First Schedule” ' and- in clause (2)y for “any such 
State” substiiute “a State”'. 

Ariicle 341.— In clause-, '(1),. after “any Sta.te”, J'nsert, “or- 
Union territory”, omit “specified in Part,. A or Part,. 'B of. ,, the First , 
Schedule”, omit “or Rajpramukh” and after, “that Slate” , insert:' “or... 
Union territory, as the case .may be*'’. 

Article 342. — In clause (.1), after “*.any Stale”, .insert , “or.' U^^ 
territory”, omit ‘specified in Part A- or Part B of the- First Schedule”, 
omit “or Raj pramiikh” and after “that State” insert “or Union 
territory, as the case may be”, 

Ariicle 348.“~Omit “or Rajpramukh”. 

Ariicle 356. — In clause (1), omit “or Rajpramukh” and “cr 
Rajpramukh, as the case may be”. 

Ariicle 361. — In clauses (2), (3) and (4), omit “or Raj- 
pramukh” and in clause (4)^, omit “or the Rajpramukh”. 

Ariicle 362.- — Omit ^Viause (1) of”. 

Article 366. — Omit clause (21), and for clause (30), subs- 
titute — 

“(30) ‘Union territory’ means any Union territory speci- 
fied in the First Schedule and includes any other territory com- 
prised within the territory of India but not specified in that 

Schedule”. 

Ariicle 367. — In clause (2), omit “specified in Part A or Part 
B of the First Schedule” and “or Rajpramukh”. 

Ariicle 368. — Omit “specified in Parts A and B of the First 
Schedule”, 

Omit articles 379 to 391, both inclusive. 

Second Schedule, — (a) In the heading of Part A and in para- 
graph I, omit “specified in Part A of the First Schedule”; (b) in 
paragraph 2, omit “so specified”; (c) in paragraph 3, for “such 
States” substitute “the States”; (d) omit Part B; (e) in the heading 
of Part C, omit “of a State in Part A of the First Schedule”, and 
for “any such State” substitute “a State”; and (f) in paragraph 8, 
omit “of a Stale specified in Part A of the First Schedule”, and for 
“such State” substitute “a State”. 

Fifth Schedule, — (a) In paragraph 1, omit “means a State 
specified in Part A or Part B of the First Schedule but”; (b) in 
paragraph 3, omit “or Rajpramukh”; (c) in paragraph 4, in sub- 
paragraph (2), omit “or Rajpramukh, as the case may be” and in 
sub-paragraph (3), omit “or Rajpramukh”; (d) in paragraph 5, in 
sub-paragraphs (1) and (2), omit “or Rajpramukh, as the case 
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may^: ;be’\ 'in^ .sub-paragraph '(3), omit “or Rajpramukh’’;ancl 
paragraph (5), omit “or the Rajpramukh . 

: ' Sixth ::ScheM^ paragraph' 18,- in .sub-paragraph (2), ' for 

“Part , '.IX“ substitute ' “article 240”, and' for “territory specified', in 
Part D' of the First .Schedule*' substitute “Union territory specified 
ill that article”. .' 

Seventh Schedule.— In List I,~(a) 'm.entry '32, omit “specified 
in Part A or : Part' B'' of the" First 'Schedule”; and .'(b) for entry 79, 
substitute, — 

“79. Extension of the jurisdiction of a High Court to, 
and exclusion of the jurisdiction of a High Court from any 
Union territory.” 

Consequential Amendments in the Constitution 
(removal OF Difficulties) Order No, VIII 

In the Constitution (Removal of Difficulties) Order No. VIII, 
for sub-paragraphs (1), (2) and (3) of paragraph 2, substitute — 
“(1) In article 81, — (a) in sub-clause (b) of clause (1), 
after the words “Union territories”, the words, letter and figures 
“and the tribal areas specified in Part B of the Table appended 
to paragraph 20 of the Sixth Schedule” shall be inserted; and 
(b) to clause (2), the following proviso shall be added, 
namely — 

“Provided that the constituencies into which the State of 
Assam is divided shall not comprise the tribal areas specified in Part 
B of the Table appended to paragraph 20 of the Sixth Schedule”. 

(2) In clause (2) of article 170^ after the words “throughout 
the State” the following proviso shall be inserted, namely: — 

“Provided that the constituencies into which the State of 
Assam is divided shall not comprise the tribal areas specified in 
Part B of the Table appended to paragraph 20 of the Sixth 
Schedule.” ” 
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